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ACT:

Tenpl e- Large number of pilgrins visiting and
wor shiping-1f private or public-Madras Temple
Entry Authorisation Act, 1947(Mad. V. of 1947), s.
2(1).

HEADNOTE

The shrine in suit which was originally
founded by Shri Madhavacharya, a H ndu saint was
nmanaged for a long tine in rotation by the heads
of eight Mutts which were al so founded by the said
saint for eight of his disciples. Large number of
pilgrims from all over the country visited this
shrine without any restraint, took part in the
worship there, nade offerings to the deity and
received the prasad. The institution was nanaged
with the nonetary aid received fromthe State and
contributions raised by the said  heads of the
eight Mutts from devotees resident in different
parts of the country. The question arising for
deci sion was whether the shrine i'n question was a
“"tenple" within the neaning of s. 2(1) of the
Madras Tenpl e Entry Authorization Act, 1947.
N

Held, that in the absence of good evidence
that a tenple was a private one, the nere fact
that it was visited by a |arge nunber of persons
anmong the H ndu Public without any restraint for a
nunber of years, was good evidence of the fact
that the tenple had been dedicated to the H ndu
Public and was for its benefit.

Vi bhudapriya v. Lakshm ndra, (1927) L. R 54
. A 228, referred to.

Babu Bhagwan Din v. Gr Har Saroop, (1939) L
R 67 |I. A 1, and Sri Venkataranmana Devarau v.
State of Mysore, [1958] S.C. R 895, foll owed.

In the instant case the finding that the
Hi ndu Public had a right to worship in the tenple
was sufficient to nake the institution a "tenple"
within the definition of that termin the Act even
if the tenple be appurtenant to a Mutt.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appea
No. 84 of 1959.

Appeal from the judgnent and decree dated
August 17, 1954, of the Madras Hi gh Court in A S.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 10

No. 304 of 1951,
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A V. Vi swanat ha Sastri and R
Gopal akri shnan, for the appellants.

B. R L. lyengar and T. M Sen, for
respondent No. 1,

1961. Decenber 18. The Judgnent of the Court
was delivered by

RAGHUBAR DAYAL, J.-The only question for
determnation in this appeal on a certificate
granted by the Madras High Court is whether what
has been described in the plaint as Shri Krishna
Mutt in Shivalli Village, in South Kanar a
District, is a tenple as defined ins. 2(1) of the
Madras Tenple Entry ~Authorization Act, 1947
(Madras Act V of 1947), hereinafter called the
Act. Sub-section (1) of s. 2 of-the Act reads :

"‘tenple’ neans a place, by whatever
name known, which is dedicated to, or for the
benefit of, or used as of right by, the Hi ndu
conmuni ty-or any section thereof, as a place
of public religious worship, and includes
subsidiary shrines and mantapans attached to
such pl ace ;"

The CGovernnent of Madras, in exercise of the
powers conferred on them under s. 6 of the Act,
decided on June 3, 1948, that Shri Krishna Mitt
was a tenple. The plaintiffs, who represent the
heads of six of the eight nmutts established at
Udi pi by Shri Madvacharya, instituted the suit for
declaration that the Shri_Krishna Mutt (not one of
the eight nmutts) was not such a tenple and for the
setting aside of the order of the Governnent of
Madras. The heads of the other two nmutts were
i npl eaded as defendants Nos. 2 and 3. The State of
Madras is defendant No. 1.

The State of Madras al one contested the suit
and stated that the Shri Krishna Miutt was a tenple
as defined in the Act. The Trial Court and the
H gh court held in favour of the defendant’s
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contention with the result that the plaintiff’'s
suit stood di sm ssed. The plaintiffs have

therefore conme up in appeal
The case of the plaintiffs-appellants as
disclosed in the plaint may first be stated. The
gr eat Sai nt and Savant Shri Madvachar ya
established the Mtt at Udipi in South Kanara
District, for the propagation of the Dwmaita system
of thought. He hinself resided there. He initiated
ei ght disciples and thus originated the ‘Astha
Mutts’ (eight mutts) of Udipi. These disciples had
to reside, in the nmutts and engage thenselves in
the study and propagati on of | earning.
The way in which the image of Shri Krishna
was installed in the Muitt is described thus :
"That the “Shri Midva Vijaya', the life
hi story of the great teacher has it, that the
Shri Krishna's i mage was acquired froma heap
of Gopi Chandan from Dwarka brought by the
sailors of a native craft which got stranded
near Mal pe where the teacher used to go every
norning for hi s abl utions and tapas.
Tradition has it that the imge is the sane
that had been worshipped by Rukmini at
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Dwaraka in pre-historic days. The inmage was
consecrated and installed by the great
teacher in his nutt at Udi pi and he began to
worship it. This according to history and
traditionis the origin of what cane to be
called popularly the Shri Krishna Mitt at
udi pi . "
Shri Madvacharya, who installed the consecrated
idol in a shrine of his Mitt, worshipped it during
his life-time and ordained that the worship be
continued by one or other of his eight disciples.
In order to regularise the worship of Shri Krishna
and to give equal opportunities to the eight
disciples it was arranged that the worship be
conducted by each of the disciples by rotation
(pariyayam). Worship ~has continued according to
this systemfor the severa
192
centuries that” the Shrine has been in existence.
The head ' of each  of the eight nutts conducts the
worship for a period of two years. During this
peri od he occupies the Gadi or the seat of Shr
Madvacharya and is called the Pariyayam Swam .

The ot her seven heads of the mutts, when free
fromthe duty of /'worshipping the inage of Sr
Krishna, began to take their abode in the vicinity
of the Mutt and thus cane into existence the eight
i ndependent mutts, ‘though the main Mitt started by
Shri Madvacharya, who consecrated and installed
the Shri  Krishna inmge, continued as the  Shri
Krishna Mutt of Udipi.

The Pariyayam Swani neets the expenses of the
worship and other incidental expenses from the
incone of his own nutt and the inconme of the Shr
Krishna Mutt. He conducts the worship hinself.

Shri Krishna Mutt is a shrine attached to the
ancient Mutt started by Shri Madvacharya and is
not a pl ace of public worship. It has no
i ndi vi dual existence apart from the Mitt. The
shrine is not a place dedicated to, or for the
benefit of, or used as of right by, the H ndu
conmunity in general, as a place of —public
religious Wrship, but is intended for the Wrship
of the eight disciples only. It is however stated,
in the Wrds of the plaint that ‘worship by others
could be offered only through Pariyayam Swam
with his consent and as a part of his ordinary
wor shi p.’

Def endants Nos. 2 and 3, the heads of the two
other mutts excluding the mutts of the plaintiffs,
accepted the plaintiffs’ case to be correct. The
contesting defendant, the State of Madras, denied
that the Shri Krishna Shrineis just a tenple
attached to the ancient nust started by Shr
Madvacharya. It is stated that it is one of the
nost inportant tenples in India, that it attracts
a large body of worshippers fromthroughout the
193
country, that the H ndu public worship there as of
right and that considerable offerings are nmade to
the tenmple. It is denied that the tenple is
i ntended only for the worship of the eight
swam yars.

The | earned Judges of the High Court
delivered separate Judgnments, but, in the main,
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agreed in the finding that the shrine in suit was
atenple within the neaning of s. 2(1) of the Act,
in view of the follow ng considerations: (1) This
institution had been referred to, by authoritative
authors and in judicial pronouncenments as Krishna
temple. (2) The plaintiffs thenselves stated in
sub- paragraph (7) of paragraph 3 of the plaint
that the Pariyayam Swami had the incontestable
ri ght to exclude anybody, including even the other
Swami yars of the eight mutts fromthe Shri Ki shna
Dev Tenple during the period of his pariyayam (3)
The various docunents by which certain properties
had been endowed to this institution, refer to it
as the tenple. (4) The statenents of the wi tnesses
for the plaintiffs make it clear that Hindus in
general, wthout any restriction, worship the
deity, that different ~individuals had endowed
per manent sevas, that the pilgrins include persons
other than the followers of Shri Madvacharya and
that during certain utsavs, ~ thousands of WMadvas
and non- Madvas, Brahni ns and non-Brahm ns, attend
the festival and the pilgrins put their noney
offerings in a box in front of the deity, (5) The
inscriptions within” the tenple and the buildings
near about show that this was not a private shrine
appurtenant to the Mitt, but was  a ‘public
institution under ' the general supervision of the
H ndu sovereigns of that area. (6) The panphl et
i ssued for the help of the pilgrinms, Exhibit B-10
states that all the pilgrins are invited to
participate in the worship of the deity, whichis
done as nmany as nine tines a day, and to nake
offerings. It gives details of the various
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ki nds of sevas which could be offered by the
devotees and the fees for each are to be
determ ned by the Pariayayam Swam . It al so states
that the Pariyaya Mutt would arrange for homas,
Udyapana, Thul abhara, Brahnopadesa, Annaprasana
and Namakarana ceremonies for the benefit of the
devotees on paynment of the perscribed amounts and
that the devotees could endow suns of noney for
burni ng Nanda Deepa and Deepa Sthanba throughout
the year, (7) The predomnant feature of the
institution has been held to be the service or
wor ship of Shri Krishna and not the propagation of
religious knowl edge of the system of philosophy
propounded by Shri Madvacharya,

The | earned Judges were of opinion that the
facts that the system of worship in this tenple
is different fromthe systemin other tenples that
persons visiting the Pariyayam festival are fed
and religious discourses are given on the occasion
and that the swam yars of the eight nutts had been
interred in the conpound near the tenple, did not
adversely affect the conclusion from the other
circunstances that the Shrine is a tenple to which
the Hndus in general could go for worship as a
matter of right.

On  one point regarding Shri Mdvacharya
having a Mitt of his own, the |earned Judges of
the Hi gh Court appear to have had different views.
Govi nda Menon J., said

"It is seen that the present institution
is far famed throughout the Ilength and
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breadth of |India and the |arge concourse of
people resort to this place for worship and
there is nothing to showthat the Swaniars
have treated this institution as their
private property or anything of the kind. The
adm ssions of P.W 2 as well as the other
witnesses point to the fact that the tenple
is one intended for
195
the benefit of the public and that public
resort to it for religious worship and that
though the image of Sri Krishna was installed
by Madhwacharya in his own residence or
| odgi ng subsequent course of conduct during
the centuries have nade this abode of Sri
Krishna a public temple."
so stated, at another place in his judgment,
"As | ~have stated already, originally
there was a mutt and subsequent to the
installation of the image of  Lord Krishna
there by Sri Madhwacharya it has grown up by
centuries of public worship into a public
institution.”
Ramaswairi J., has expressed hi nsel f
differently on the question that Sri Madhvacharya
had a nutt and installed the deity in it. He
states, when considering the statenent in Chapter
9 of the Madhwa Vijaya to the effect that Sr
Madvacharya sportively brought the image to the
Mutt,

He a

"The Math referred to in the 42nd stanza
nust obvi ously nmean t he Kshetra of
Anant heswara which is referred to as Roopya
in Sanpradaya  Paddhat i of Hri shi kesha
Thirtha. The reason is, —as well pointed out
by the |[|earned Subordinate Judge, that as
Achyuta Preksha had taken his abode in that
Kshetra and was engaged in teaching to his
di sciples therein, this Kshetra nust have
been referred to as the Math as by that tinme
it is nowhere established that Madhwacharya
had established a Math of his own and the
teachi ng should have all been done in the
tenmpl e of Anantheswara itself, Therefore, the
Math referred to nust be the tenple of
Anant heswara. This receives corroboration in
two ways. In the end of Madhwa Vijayam it is
stated t hat whil e expoundi ng
Aittariyopanishat to his Sishyas in
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the temple of Anantheswara, the Acharya is
stated to have disappeared from nundane
exi stence. In fact even today the seat which
is said to have been used by Sri Madhwacharya
is showmn to the pilgrins. Secondly, that the
Anant heswara tenple was the seat of teaching
by Madhwacharya receives corroboration and
therefore separate Krishna Mith could not
have existed is seen from the inportance
attachi ng to Anant heswar a even t oday.
Anant heswara is considered to be the hol der
of the Mili right and Sri Krishna is treated
as his tenant."
Learned counsel for the appellants subnitted

that the reference to the institution as a tenple
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by the authoritative authors and in judicia
pronouncenents was really in a general sence, the
institution being a tenple in the usual sence of
the terms as it is a shrine in which the idol of
Sri Krishna is installed and is worshipped. H's
contention is that it 1is not a tenple as defined
inthe Act, as the Hndus in general, or any
section of the Hindus, had no right to worship
there and that the fact that a number of pilgrinms
ordinarily visit the tenple for worship is not
inconsistent with the tenple being a private one
and not dedicated to the Hi ndus in general or a
section of them He pointed out that Ramaswam J.,
was wrong in stating:

. P.W1, the WMatadhipathi of the
Bhandri kere Mutt, had to adnmit in cross-
exam nation the public participation as of
right in the worship of the tenple wthout
the permission of the Paryaya Swam , thereby
giving they ~go-by to the plaint allegations
to make out that thisis a private chaple."

This is correct, but does not materially affect
the decision as such a conclusion from the
statenment could be arrived at.

197

We agree with the view of the | earned Judges
of the H gh Court. that the shrine in suit is a
temple as defined in's. 2 (1) of the Act.

The evidence on record is-fully consistent
with the findings of the Courts below that this
temple is a place dedicated to the H ndu public
and is used by themas a place of public religious
worship. It is not disputed that a | arge nunber of
pilgrims from all over the country visit this
pl ace, take part in the wrship there, nmake
offerings to the deity and receive the prasad. The
institution also receives nonetary aid from the
State.

I n Vi bhudapriya v. Lakshmindra (1) is quoted
at page 232, an extract from the South Kanara
Manual publ i shed under t he authority of
CGovernment. The extract reads :

"The tenple of Krishna, at Udipi, is
said to have been founded by Madhavacharya
himself who set up in it the imge of
Krishna originally made by Arjuna —and
m racul ously obtained froma vessel wecked
on the coast of Tuluva............. Besi des
the tenple at Udipi he established eight
‘Mat has’ or sacred houses, each presided over
by a Sanyasi or Swani. These exist to this
day and each Swam in turn presides over the
temple of Krishna for a period of two years
and spends the intervening fourteen vyears
touring throughout Kanara and the adjacent
parts of Msore levying contributions from
the faithful for the expenses of his next two
years of office, which are very heavy as he
has to defray not only the expenses of the
public worship and of the tenple and Matha
establishnents, but nust also feed every
Brahman who cones to the place.”

It is clear from this extract that the
various Swanis tour about the country realising
contributions from the devotees for the expenses
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whi ch
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each of themhas to incur during the period of his
pariyayam that the expenses which he has to incur
during the period are heavy. The expenses are net
out of the income during the two years of his
pari yayamfrom the State aid and the offerings of
pilgrims and incone of his own nutt. The fact of
raising contributions fromthe devotees resident
in different parts of the country is clear proof
of the fact that such devotees have a right to
visit the tenple and to worship there. If they
have no such right, it is inprobable that they
woul d be visited by the Swanmis for contributions.

The fact that no “instance of any pilgrim
bei ng refused pernission to worship during the
course of the centuries since the installation of
the deity goes a long way in ‘establishing and
supporting the finding of the Court bel ow that the
institutionhas been held out as one for the
benefit of the H ndus and that the Hi ndus in
general have gone to it for worship in exercise of
their right of worship and not on account of the
perm ssi on, express  or inplied, of the Pariyayam
Swam .

It is true that the fact that a  nunber of
pilgrinms visit the tenple for worship regularly

need not, in all 'cases, lead to the conclusion
that the tenple is a public one; but such a
conclusion will not be-arrived at only whenthere

is good evidence about the tenple being a private
one. This 1is really what was held in Babu Bhagwan
Dnv. Gr Har Saroop (1) to which reference has
been nmade by the learned counsel. The Privy
Council, in that case, after comng to the
concl usion that the general effect of the evidence
was that the family had treated the tenple as
famly property, dividing the various forns of
profit, whether offerings or rents, closing it so
as to exclude the public from worship when
marriage or ot her cer enoni es required t he
attendance of the menbers of the famly at its

199

original home and erecting samadhs to the honour
of its, dead, said at page 9:

"In these circunstances, it is not
enough in their Lordships’ opi nion;, to
deprive the famly of their private property
to show that Hndus wlling to worship have

never been turned away, or even that the
deity has acquired considerable popularity
anong Hi ndus of the locality or anong persons
resorting to the annual nela. Wrshippers are
natural ly wel cone at a tenple because of the
of ferings they bring and the repute they give
to the idol; they do not have to be turned
away on pain of forfeiture of the tenple
property as having become property bel ongi ng
to a public trust. Facts and circumstances,
in order to be accepted as sufficient proof
of dedication of a tenple as a public tenple,
must  be considered in their historica
setting in such a case as the present; and
dedication to the public is not to be readily
inferred when it is known that the tenple
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property was acquired by grant to an

i ndi vidual or famly."

It follows, therefore, that in the absence of goon
evidence that a tenple is a private one, the nere
fact that it is visited by a large nunber of
persons anong the Hindu public wthout any
restrain for a nunber of vyears, wll be good
evidence of the fact that the tenple had been
dedicated to the Hindu public and was for its
benefit.

Ref erence may wusefully be made to the case
reported as Sri Venkat aramana Devaru, v. The State
of Mysore. (1) In this case, a tenple was founded
for the benefit of Gowda Saraswath Brahnins, who
managed it throughout. They were the followers of
the Kashi Mitt. The head of ' that Mitt perforned
various religious ceremonies inthe temple. It was
al | eged that persons who were not
200
Gowda Saraswath Brahmins could not enter w thout
the permssion of the trustees. However, there was
no instance in which such perm ssion was refused.
There was evidence that all communities had been
freely admitted into the tenple. It was contended
that the free adm'ssion of all comunities and
there being no instance of any refusal of
perm ssion, led to the conclusion that the H ndu
public generally had a right to worship in the
temple. In considering this contention, it  was
sai d at page 907

"The | aw on the subject is well settled.

When

there is a question as to the nature and

extent of a dedication of a tenple, that has

to be determined on the ternms of the deed of
endowrent if that is available, and where it
is not , on ot her material s | egal |y
adni ssi bl e; and pr oof of | ong and
uninterrupted user would be cogent evidence
of the terns thereof. Were, therefore, the
original deed of endownent is not available
and it is found that all persons are freely
worshipping in the tenple wthout let or
hi ndrance, it would be a proper inference to
nake that they do so as a matter of-right,
and that the original foundation was for
their benefit as well. But where it is proved
by production of the deed of endowrent  or
otherwise that the original dedication was
for the benefit of a particular conmunity,
the fact that nmenbers of other comunities
were allowed freely to worship cannot lead to
the inference that the dedication was for

their benefit as well. For, as observed in
Babu Bhagwan Din v. Gr Har Saroop (67 I.A
1), ‘it would not in general be consonant

with Hindu sentinments or practice that
wor shi ppers shoul d be turned away’."
There is no docunentary evidence in this case for
supporting the contention of the appellants
201
that the tenple was originally founded for the
private use of Shri Mdvacharya and his disciples.
In the absence of such evidence, the |long user of
the tenple by the Hindus in general, together with
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there being no instance of anybody having been
refused perm ssion, nust lead to the conclusion
and support the finding that the tenple had been
dedicated to the H ndus in general, and was for
their benefit.

Further, there is no evidence on record, oral
or docunentary, of course oral was not possible,
of the fact that Shri Madvacharya had a Mutt of
his own prior to his obtaining the idol of Sr
Krishna which he installed in this tenple. He is
said to have set up eight different Mutts, each
for one of his eight disciples. Al these eight
Mutts have particular names. No Mitt is naned
after Sri Madvacharya. Ramaswami J., has given
good reasons for the view that Sri Midavcharya had
no Mutt of his own. A primary Mitt associated with
the founder hinmself nust have and independent
per manent ~head. ~There is no such Matathi pathi or
head of this so-called Mtt. One of the eight
swam s, . the~ heads of the Asth Mutts, acts as head
or manager of this institution for a period of two
years. The absence of a headand this systemof a
head or rmanager bei ng appointed by rotation, very
clearly point to  the concl usi on t hat the
institution in suit is neither a Mutt nor a tenple
appurtenent to a Mutt.

In 1937, the Board of Commi ssioners for the
H ndu Religious Endownents, Mdras, passed  an
order under s. 84 of the Madras Hi ndu Religious
Endowrents Act, 1926 (Act |l of 1927), that this
institution was not a tenple as defined in that
Act, but was a place of worship appurtenant to Sr

Kri shna Devaru Math, Shivalli, Udipi Tal uk, South
Kanara, District. It has been urged for the
appel l ant that this order bars any further enquiry
and a
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di fferent concl usion under the Act with respect to
the nature of this institution. The Courts bel ow
have held against this contention and, we think
rightly. The finding of the Board was, in their
own wor ds:

"Qur decision that the institution is
appurtenant to a math and forns part of it
can in no wise affect the rights of the deity
to the properties owed by it and the rights
of the H ndu public to worship direct,
subject to the regulations prescribed by the
Paryayam Swami ar for the tine being. W hold
that it is not a tenple as defined in the
Act, but it is a place of worship appurtenant
to the Math."

The finding that the H ndu public had a right to
worship in this temple is sufficient to nake the
institution a tenple within the definition of that
termin the Act (Madras Act V of 1947), even if
the tenple be appurtenant to a Miutt. The Board’s
order, therefore, cannot affect the consideration
of the question of the institution being a tenple
within the neaning of the definition in the Act.
We are therefore of opinion that the Courts
bel ow have come to the correct conclusion that the
institution in suit is a tenple within the nmeaning
of the word "temple” in the Act and that the
appeal should fail. W accordingly disnmss the
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appeal
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with costs.

Appeal

di sm ssed.




