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CASE NO. :
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PETI TI ONER
Anand Regional Co. O°P Gl S. Union Ltd.
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Shai | eshkumar Har shadbhai Shah
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BENCH
S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGMENT
(Arising out of SLP (C) No. 18951 of 2005)

S.B. SINHA, _J.

Leave granted.

The Respondent was worki ng as an Assistant Executive in the Quality
Control Departnment of the Appellant Cooperative Society. On an allegation
that he had committed a m sconduct, a disciplinary proceeding was initiated
against him The disciplinary proceeding was initiated relying on or on the
basis of a letter dated 16.9.1993 of Shri Shreedharani, the then Chief
Executive working in the Appellant’s, addressed to the Chairnan
conpl ai ni ng about the serious m sconduct conmitted by certain enpl oyees
i ncludi ng the Respondent on 15.9.1993. |In the departmental proceeding Shri
Shreedharani and ot her persons were examined as witnesses. The Enquiry
O ficer found the Respondent guilty of the alleged m sconduct on his part,
hol di ng:

(a) the respondent held a neeting in the | awns of Appellant w thout
perm ssion and | evelled fal se all egations agai nst” his Senior Oficer
M. Shreedharani and behaved badly with him

(b) The respondent alongwith his other colleagues forcibly entered
into the cabin of M. Shreedharani who was at that point of tinme in
serious discussions with his accountant despite his raising

obj ections to the sane.

(c) The respondent al so threatened Shri-Shreedharani by stating inter
alia that 'if he does not |eave directly then they will show himthe

way'’

(d) The respondent crushed paper into ball ‘and threw towards Shri

Shr eedhar ani

(e) The Respondent mi sbehaved, shouted sl ogans agai nst Shri

Shreedharani and al so cl osed the AC switch of the room where
Shri Shreedharani was sitting.

Puni shment of dism ssal from service was inposed upon him An
i ndustrial dispute was raised culmnating in a reference nade by the
appropriate Governnment to the Labour Court, Anand on 25.10.1996. Before
the Labour Court, the Appellant inter alia raised a contention that in view of
the nature of duties perfornmed by the Respondent herein he does not fal
within the definition of "workman’ as contained in Section 2(s) of the
I ndustrial Disputes Act, 1947 (for short "the Act"). The Labour Court
negatived the said contention of the Appellant.

In regard to the quantum of puni shnent, the Labour Court, however,
having regard to the manner in which the incident took place as also the
al | eged extent of participation of the Respondent therein, opined:
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"\ 005Thus, looking to the facts as aforesaid, even if
the concerned workman has commtted some

of fence, even then the puni shment inposed on the
concerned workman on the basis of the findings
recorded by the Inquiry Oficer is excessivel
exorbitant. |f the offence commtted was the first
of fence of the concerned workman, the concerned
wor kman ought to have been inflicted lighter
(mnor) punishment. The concerned worknman

coul d have been inflicted puni shment of non-
payment of wages. |If the nature of offence is
grave, he coul d have been inflicted puni shnent of
stoppage of two increnments with future effect (on
per manent basis). However, in the present case,
the concerned wor kman has been i nposed

puni shment which is disproportionate to the nature
of of fence as he has been suspended from service/
enpl oynment wi th effect from 17.09.1993. Thus,

t he puni shrment inposed on the concerned

wor kman of _suspendi ng hi mfrom enpl oynent, is
excessi ve/ exorbitant."

He was directed to be reinstated with 25% backwages.

A wit petition was filed thereagainst by the Appellant and a | earned
Si ngl e Judge of the High Court in his judgment opined that the Labour Court
havi ng found that the workman was not-involved in the incident, it did not
commt any illegality .in passing the award in question and, thus, no
interference therewith was called for.

An intra-court appeal taken by the Appellant was al so dism ssed
hol di ng:

"\ 0051 n our considered opinion, when an allegation
i s made against the Inquiry Oficer that the
findings recorded by himare perverse, then the Id.
Labour Court is obliged to reconsider the entire
evi dence and re-record the findings not as an
appel l ate Court but as a Court having distinct and
separate jurisdiction taking into consideration that
whet her the findings can validly survive asjudicia
finding or an adm nistrative finding based upon
due appreciation of the evidence. It is also true
that the principles of Evidence Act woul d not

apply to the inquiry proceedi ngs but the basic
princi pl es of appreciation cannot be sacrificed
especially in a case where the findings are

| opsi ded, ex-parte and without taking into

consi deration the say of the other side. 1In the
present case, we are unable to hold that the Id.
Labour Court conmitted any wong in re-

recording the finding. Under these circunstances,
Letters Patent Appeal No. 117 of 2005 arising out
of Special Civil Application No. 8971 of 2003 is

di sm ssed. "

M. L. Nageshwara Rao, |earned senior counsel appearing on behalf
of the Appellant took us through the records of the case and submtted that
having regard to his own admi ssion in the departnmental proceedings that the
Respondent was not only the Head of the Departnment but al so had been
supervi sing the works of nine assistants, the Tribunal commtted an error in
opi ning that he was a workman. Strong reliance in this behalf has been
pl aced on Heavy Engi neering Corporation Ltd v. Presiding Oficer, Labour
Court and Orhers [(1996) 11 SCC 236] .
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It was contended that in any view of the matter, the Labour Court
conmitted a nmanifest error in exceeding its jurisdiction under Section 11-A
of the Act as having regard to the facts and circunstances of this case it
could not have interfered with the quantum of punishment.

M. Ranesh P. Bhatt, |earned senior counsel appearing on behal f of
the Respondent, on the other hand, contended that the jurisdiction of the
Labour Court in ternms of the Act being plenary in nature, it could interfere
wi th the quantum of puni shnment awarded agai nst the Respondent having
regard to the fact that:

(1) he had worked for 18 years;

(ii) his presence was not proved even by the Disciplinary Authority;
(iii) except nam ng the Respondent as one of the seven persons entering
into his Chanber, Shri Shreedharani in his letter dated 16.9.1993

did not attribute any specific overt act against him

't was further contended that the finding of the Labour Court that the
Respondent is-a workman being a finding of fact, this Court should not
interfere therewith.

In the disciplinary proceeding while asserting that he did not take part,
the Respondent in hi's evidence stated that he was the Head of the
Departnent and there was no officer superior to himexcept the Managi ng
Director. To a query made, whether the enployees naned by himwere
under his control; he, however, stated that as a senior he gives gui dance. He,
however, did not state that he was authorized to initiate any departnental
pr oceedi ngs agai nst ‘hi.s subordi nat es.

Section 2(s) of the Industrial D sputes Act defines 'workman" as
under :
"“"wor kman" means any person (including an
apprentice) enployed in any industry to do any
manual , unskilled, skilled, technical, operational
clerical or supervisory work for hire or reward,
whet her the terms of enpl oynent be express or
implied, and for the purposes of ‘any proceeding
under this Act in relation to an industrial dispute,
i ncl udes any such person who has been disni ssed,
di scharged or retrenched in connection with, or as
a consequence of, that dispute, or whose disnissal
di scharge or retrenchnent has led to that dispute,
but does not include any such person--

(i) who is subject to the Air Force Act, 1950 (45 of
1950), or the Army Act, 1950 (46 of 1950). or the
Navy Act, 1957 (62 of 1957); or

(ii) who is enployed in the police service or as an
of ficer or other enployee of a prison; or

(iii) who is enmployed mainly in a managerial or
adm ni strative capacity; or

(iv) who, being enployed in a supervisory

capacity, draws wages exceedi ng one thousand six
hundred rupees per mensem or exercises, either by

the nature of the duties attached to the office or by
reason of the powers vested in him functions

mai nly of a managerial nature."

The ingredients of the definition of ’workman’ mnust be considered
having regard to the follow ng factors:
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(i) Any person enployed to do any skilled or unskilled work, but does
not include any such person enployed in any industry for hire or

reward.

(ii) There nust exist a relationship of enployer and enpl oyee.

(iii) The persons inter alia excluded are those who are enpl oyed mainly
in a managerial or administrative capacity.

For determning the question as to whether a person enployed in an
industry is a worknman or not; not only the nature of work performed by him
but also terms of the appointnment in the job performed are rel evant
consi derati ons.

Supervi si on contenpl ates direction and control. Wile determning
the nature of the work perforned by an enpl oyee, the essence of the natter
shoul d call for consideration. An undue inportance need not be given for the
desi gnati on of an enployee, or the name assigned to, the class to which he
bel ongs. What is needed to be asked is as to what are the primary duties he
performs.  For the said purpose, it is necessary to prove that there were sone
persons wor ki ng under himwhose work is required to be supervised. Being
i ncharge 'of 'the section alone and that too it being a small one and relating to
quality control woul d not answer the test.

The preci se question came up for consideration in Ananda Bazar
Patrika (P) Ltd. v. Wrkmen [(1970) 3 SCC 248] wherein it was hel d:

"The question, whether a person is enployed in a
supervisory capacity or on clerical work, in-our
opi ni on, depends upon whether the main and
principal duties carried out by himare those of a
supervi sory character, or of a nature carried out by
a clerk. If a person is mainly doing supervisory
work, but, incidentally or for a fraction of the tineg,
al so does some clerical work, it would have to be
held that he is enployed in supervisory capacity;
and, conversely, if the main work done is of
clerical nature, the nmere fact that sone supervisory
duties are also carried out incidentally or as a snal
fraction of the work done by himwll not convert
his empl oynent as a clerk into one.in supervisory
capaci t y\ 005"

A person indisputably carries on supervisory work i f he has power of
control or supervision in regard to recruitnent, pronotion, etc. The work
i nvol ves exerci se of tact and i ndependence.

Judgi ng by the said standard, we are of the opinion that the First
Respondent did not come within the purview of the exclusionary clause of
the definition of workman. Ananda Bazar Patrika (supra) was followed by
the court in a large nunber of cases.

The ratio in Heavy Engi neering Corporation<Ltd. (supra) to which our
attention was drawn by M. Nagewhwara Rao nmust be held to be confined to
the fact of the said case. |In that case the Respondent No. 2 was not only
supervi sing the work of the sweeper, etc., he had al so been counter-signing
on the casual |eave register. The ingredients of a workman as deli berated
upon in Ananda Bazar Patrika (supra) had not been taken into consideration
therein. The ratio of the said decision, therefore, cannot be said to be
attracted in the present case.

The First Respondent, however, was working as Assistant Executive
inthe Quality Control Departnment. Allegations against himnade by Shr
Shreedharani are serious in nature. The allegations were proved agai nst him
in the departnental proceedings.

The Enquiry O ficer found:
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"That on 15.9.1993, Shri Shail eshbhai Shah, in
collusion with his co-enpl oyees Shri Ranmeshbha

CGokal bhai Patel, Rajendrakumar N. Shah

Raj endr asi ngh, Rashm bhai M Patel, Manubhai B

Patel , Gul am Hai der A. Pathan, held neeting at

11.00 A M in the garden which is situated just

adj acent to the office building. In the said neeting,
staff nenbers were called. No perni ssion was
obt ai ned from the managenment for convening the

sai d neeting.

In the said neeting Shri Shail eshbhai Shah nade

al | egati ons agai nst the Chief Executive of the
Institution Shri Shreedharani. and stated that

" Shreedharani does not know anything in oi

busi ness. By making non-technical persons as

Chi ef Executive, reputation of the Institution has
been spoil'ed/ tarnished. He is issuing every day
now orders.- He is not doing the work which he is
required to do. He is not-bringing any business. |If
he | eaves, then Institution will prosper/ progress
and so he should | eave at the earliest opportunity.
W will not take rest w thout obtaining his
resignation."

On the date of incident, at about 12.00 noon, Shr
Shai | eshbhai Shah al ongwith his co-enpl oyees/
co-workers Shri Ranmeshbhai Patel ;7 Raj endr akumar
Shah, Rashm bhai, Manubhai, Pathan all of them
rushed into the cabin of Shreedharani when

di scussi on on sone inportant aspects was goi ng

on between Shreedharani and Shri R N.- Shah

Account Consultant of the Institution and so
Shreedharani objected to their entry in the manner
in the cabin by all of themand so at that time, Shri
Shai | eshkumar Shah tol d Shreedharani that "you

are a bogus Chi ef Executive. After your joining
the Institution has progressed towards bottom If
you |l eave, then, only the Institution will prosper/
progress. You have thrown the Institution into

| oss. From where such non-sense people arise. |If
you do not |eave straight way, we will show you

the way (to leave). You are enjoying cooling by
sitting here and so you are showi ng power."- By
telling so, Shri Shail eshbhai Shah switched off the
switch of A.C. machine and by preparing snal

ball from pi ece of papers, he threwit at
Shreedharani. After said incident, by raising fists
and by shouting sl ogans "Shreedharani Hai \005

Hai\ 005", he took the staff with himoutside the
cabi n.

Thus, wi thout obtaining perm ssion fromthe
managenent, neeting was held in the lawm on
15.9.1993. That by making all egati ons agai nst and
behaving in an inpolite / rude nmanner with his
superior officer i.e. Chief Oficer Shr
Shreedharani he has conmmtted m sconduct.

Thus, all the m sconducts enunerated in the show
cause notice dated 16.10.1993, issued to Shri
Shai | eshbhai Shah, have been established and
proved beyond doubt."
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The said findings inter alia were based not only on the basis of the
statenment of Shri Shreedharani but also on the basis of the statenents of Shri
Ramanl al Nat hj i das Shah, Shri N rbhaykumar Rana, Shri Babubha
Mangal bhai Patel besides other evidences.

The | earned Presiding Oficer, Labour Court in his award did not
assign any reason as to how the findings of the Enquiry O ficer were
perverse. There may or may not be any specific allegation. The question
whi ch arose for consideration before the Labour Court was as to whether an
of fi cer having enornous responsibilities could have behaved in such a
manner. The Labour Court did not advert to the said question.

The | earned Single Judge of the H gh Court also wi thout any materia
on record opined that the Respondent \026 worknman was not involved in the
i ncident. The DivisionBench of the H gh Court did not consider these
aspects of the matter at all.

The Labour Court although has jurisdiction to consider the question in
regard to the quantum of punishnent but it had a limted role to play.

't is now well-settled that the industrial courts do not interfere with the
guantum of puni shnent unless there exists sufficient reasons therefor. [See
North Eastern Karnataka R T. Corpn. V. Ashappa, 2006 (6) SCALE 89 State
of U P. v. Sheo Shanker Lal Srivastava and G hers, (2006) 3 SCC 276, A.
Sudhakar v. Post Master General, Hyderabad & Anr., JT. 2006 (4) SC 68,
Mahi ndra and Mahi ndra Ltd. v. N. B. Narawade, (2005) 3 SCC 135, MP.
El ectricity Board v. Jagdi sh Chandra Sharnma, (2005) 3 SCC 401, Honbe
CGowda Educational Trust and Another v. State of Karnataka and O hers,
(2006) 1 sSCC 430, and Chairman & MD., Bharat Pet. Corpn. Ltd. & O's. v.
T.K. Raju, 2006 (2) SCALE 553}

A wong test was applied herein by the Labour Court in observing "If
the nature of the offence is grave he coul d have been inflicted puni shment of
stoppage of the increments". On what prenise the said observations were
made i s not known.

There is, however, another aspect of the matter which cannot be | ost
sight of. Identical allegations were nmade agai nst seven persons. The
Managenent did not take serious note of misconduct committed by six
ot hers although they were sinilarly situated. —They were allowed to take the
benefit of the voluntary retirenent scheme.

The First Respondent m ght not have opted therefor.  However,
having regard to the peculiar facts and circunstances of this case, he should
be, in our opinion, treated on a simlar footing.” In view of the fact that the
Fi rst Respondent has succeeded in the Labour Court and the |earned Single
Judge as al so the Division Bench; we are of the opinion that having regard to
the overall situation, the interest of justice would be subserved if the award
of the Labour Court dated 31.1.2003 as affirmed by the H gh Court is
substituted by a direction that the First Respondent shall al so be given the
benefit of voluntary retirenent schene fromthe nonth in which the other
wor kmen were given the benefit thereof.

The i mpugned judgnent is nodified to the aforementi oned extent.
This appeal is allowed in part and to the extent nentioned hereinbefore.
There shall be no order as to costs.




