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ACT:

Kerala CGeneral Sales Tax Act, 1963 : s. 5-A(1)(a)
Mutton produced after slaughtering goats ‘and sheeps -
Wet her ' ot her goods’ assessable to tax.

Wrds and Phrases : "CGoat  and Sheep® and "Muitton"
Meani ng of .

HEADNOTE

Section 5-A(1l)(a) of the Kerala General Sales Tax Act,
1963 provides for levy of purchase tax on the /purchase
turnover of a dealer who in the course of his’ business
purchases goods, the sale or purchase of which is liable to
tax under that Act, in circunstances in which notax is
payabl e under s.5 and then consumes . such goods in the
manuf acture of other goods for sale or otherw se.

The respondents pur chase goat s and sheep f or
sl aughtering themand then sell the neat they get after such
sl aughter. They were assessed by the assessing officer to
sales tax on their purchase turnover of goats and sheep
under s. 5-A (1)(a) on the assunption that they converted
the animals into neat by the nmanufacturing @ process of
sl aughtering. The Appellate Oficer and the Tribunal agreed
with the assessing officer. The Hi gh Court, however, quashed
the assessnment orders holding that the neat got after
sl aughtering the animals was not 'other goods’ within the
meani ng of the section

In these appeals by certificate by the Departnent it
was contended for the respondents that they were only
processing live goat and sheep into nmutton by killing them
and cutting theminto pieces and that in this process there
was neither consunption nor a manufacture, nor production of
"ot her goods’.

Al'l owi ng the appeals, the Court,

523
N

HELD : 1. The three ingredients of s. 5-A(1)(a) of the
Keral a CGeneral Sales Tax Act, 1963 are : (i) consunption of
the goods; (ii) process of nmanufacture involved, and (iii)
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production of other goods distinct fromthe original goods.
[525 B]

2. \Wen goats and sheep are converted into neat, "other
goods" within the meaning of s. 5-A(1)(a) of the Act camne
into being, in as nmuch as the slaughter of the aninals and
their conversion into meat is the consequence of consunption
of goats and sheeps, wherein a process of manufacture can
al so be inferred. [525 F-Q

3. Both in comrercial circles and in comon parlance
"goats and sheep" and "nutton" are two different things
having a distinct individuality of their own, one different
fromthe other, for when goats and sheep undergo the process
of slaughtering, neat, hides and skins - sonmething entirely
different fromthe original goods, are produced by consum ng
the animals in the said process. [525 E, 527 F]

In the instant case the High Court was in error in
hol ding that "goods" and "neat" were the sane and that no
consunption was involved in converting goats into neat. [529
E- F]

K. Cheyyabba v. State of Karnataka, [1980] 45 S.T.C. 1,
approved.

Anwar Khan Mahboob v. State of Bombay, [1960] 1 S. T.C
698, referred to.

Deputy Comm ssi‘oner,  Sal es-tax (Law) Board of Revenue
(Taxes) Ernakul am /v. Pio Food Packers, [1980] 3 S.C. R 1271
and Chiranjit Lal Anand v. State of Assamand Anr., [1985]
Al.R S.C 1387, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1161 of
1979 etc.

Fromthe Judgment and Order dated 13.6.1978 'of the
Kerala High Court in T.R C 130 of 1977.

K. MK Nair for the Appellants.

524

N. Veerappa, V.J. Francis and S. Bal akrishnan for the
Respondent s.

The Judgnent of the Court was delivered by

KHALI D, J. The short question that falls to be decided
in these appeals, by certificate, against the Judgnent of a
Di vi sion Bench of the Kerala Hi gh Court, is whether goat and
sheep and the neat got after slaughtering themare the sane
for the purpose of sales-tax in the State. The Hi gh Court,
di sagreeing with the Sales-tax Appellate Tribunal held them
to be the same goods.

2. It is the admtted case in these appeals that the
respondents purchase goat and sheep for slaughtering them
and then sell the nmeat they get after such slaughter. It is
also admtted that live stock will be goods wthin the
nmeani ng of the Kerala General Sales-tax Act (the 'Act for
short). The respondents subnmitted nil returns claimng
exenption on the sales turnover of meat and skin
Assessnents were conpleted accepting these nil returns.
Subsequently the assessees were informed that the purchase
turnover of goats and sheep had escaped |evy of tax under
Section 5-A of the Act. After necessary hearing, assessment
orders were passed, holding that the assessees converted the
animals into meat by a manufacturing process, within the
nmeani ng of Section 5-A of the Act. The Appellate Oficer and
the Tribunal agreed with this finding of the assessing
of ficer. The assessee took the matter before the Hi gh Court
and chal | enged t he assessnent orders. The Hi gh Court quashed
the assessment orders and held that the nmeat got after
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sl aughtering the animals will not be ’'other goods’ within
the neaning of Section 5-A Hence these appeals by the
State.

3. For a proper understanding of the dispute raised in
these cases it is ncessary to read Section 5-A(1l)(a) of the
Act which alone is relevant for our purpose.

"5. Levy of purchase tax :- (1) Every deal er who
in the course of his business purchases from a
regi stered dealer or from any other person any
goods, the sale or purchase of which is liable to
tax under this Act, in circunstances in which no
tax is payable under Section 5, and either-
525
(a) consunes such goods in the manufacture of
ot her goods for sale or otherw se;"
The Section speaks of three ingredients, the existence of
which alone, wll attract levy of tax. They are : (i)
consunption of the goods (ii) process of manufacture
i nvol ved and (iii) production of other goods. The question
before us i's whether these ingredients are present when
goats and  sheep are sl aughtered and converted into neat for
sale. The assessee’' s - contention is that he is only
processing live goat or sheep into nutton by killing them
and cutting theminto pieces and that in this process there
was neither consunption nor a manufacture nor production of
ot her goods . C

4. Before dealing with the authorities, cited at the
Bar, it would be useful to consider, unaided by authorities,
the i question whether 'goats and sheep’ and ’'mutton’ are
the same goods known to commercial circles and. in comon
parl ance. W wll see how a  comon man - understands these
expressions. |If a person goes to a butcher’s shop and asks

for mutton he will not be given goats not wll ' he be
satisfied with goats. Equally so when he intends to purchase
goats he will not be satisfied if mutton is supplied to him

This is because the two, both in comercial circles and in
conmon parlance, are two different things having a distinct
individuality of their own, one different fromthe other. It
woul d therefore be wong to assume, as the Hi gh Court has
done, that these two goods are the same. What happens is
that when goats and sheep converted into neat, "other goods"
within the meaning of the Section conme into being. It is
true that to attract Section 5-A, two other ingredients are
also to be satisfied, nanely consunption and nmanufacture.
Consunption is a word of wide inmport. It denotes the taking
in of something, to convert that sonething into -another
Here the slaughter of the animals and their conversion into
nmeat is the consequence of consunption of goats in a |lega
sense. I n such conversion, a process of manufacture can al so
be inferred. The inportant ingredients of this Section, of
course, is the bringing into existence of other goods, after
consunpti on and manufacture, which are distinct from the
original goods. Lifeless mutton is, by any standard, "ot her
goods" different from "goat and sheep".
5. The H gh Court rested its conclusion on a decision

of
526
the same Hi gh Court reported in 41 S T.C. 364. Wthout a
detail ed di scussion, the H gh Court, relying upon the above
decision held as follows :

Y W have given the matter our carefu

attention; and we have again given carefu

consideration to the el aborate argunents in regard

to the processes involved in the transaction and

their effect in the light of the provisions of the
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section, especially as one of us was not a party
tothe wearlier Division Bench ruling. W are
clearly of the view that the Tribunal was not
correct in the view that it took, and that it
cannot be said that there was a "consunption"
resulting in the "manufacture" of "other goods”
within the neaning of the section......... "

The High Court then referred to a decision of the
Anerican Supreme Court reported in 207 US 556, and the
decisions reported in 20 S.T.C. 261 and 40 S.T.C. 350, and
observed as foll ows :

...... In the comrercial sense, viz. in the sense
known to the conmercial world, we do not think it
can be said that the neat exposed for sale in the
market after ~cutting or slaughtering goats or
sheep can be said to have been ' nmanufactured
after 'consuming’ the goat or sheep. The neat
exposed for sale is still of goat or sheep, in the
same way as dressed “chicken is still chicken, or
the sliced, canned and packed pineapple is stil
pi neappl e prepared fromthe raw fruit after the
m ni mal process for nmaking it marketable...... "

We are constrained to hold that the approach of the
Hi gh Court to the facts of the case was incorrect and
reliance on the decisions referred to 'above was wong. In
the Anerican case the question was whether chicken killed
and dressed after plucking its feathers and throwing out its
entrails and kept 'in cold storage was a  manufactured
product, different from chicken. The Court there held that a
chicken killed and  dressed is still a chicken. W
respectfully agree with this conclusion.~A chicken killed
and a dressed chicken are both
527
chicken and both are known to the ordinary nan as well as
commercial world as chicken. By renoval of the feathers and
entrails the dressed chicken is made ready for the table.
There is no process of nmanufacture and bringing into being
an item different fromthe original goods, In 20 S.T.C. 261
the Court had to deal with prawn pulp nade out of raw
prawns. The Court held that there was neither consunption
nor manufacture involved in making the prawn pulp and that
in the process of conversion, goods distinct fromraw prawn
was not produced when prawn pulp cane into being. 1n 41
S.T.C. 364, the goods involved were pineapple and sliced
pi eces of pineapple. They are clearly the same goods: This
Court approved this finding when the State took the natter
in appeal before this Court. C

6. This Court held in Anwar Khan Mahboob v. State of
Bonbay, [1960] 11 S.T.C 698 that conversion of raw tobacco
into beedis by renpbving stemand dust which in turn is
required for the manufacture of beedis amounted to
consunpti on of raw tobacco attracting tax liability. Mre or
less simlar is the case before us. There is clearly a
process of consunption in converting goats into nmutton by
whi ch goods different fromthe origi nal goods are produced.

7. The Karnataka H gh Court had to consider an
identical question as the one now raised before us in K
Cheyyabba v. State of Karnataka, [1980] 45 S. T.C. 1 with
reference to Section 6 of the Karnataka Sal es-tax Act, 1957.
The Court held that dealers in that case who purchased sheep
and goat in the course of their business under circunstances
in which no tax was leviable under Section 5 of that Act,
were liable to pay tax on the purchase price under Section 6
of the Act, as they consuned the goats and sheep by way of
sl aughtering them to produce mutton, hides and skins, as
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part of their business activities. W approve the concl usion
in this case
8. The respondents relied upon the decision of this
Court in the case of Deputy Conmissioner, Sales tax (Law)
Board of Revenue (Taxes) Ernakulamv. Pio Food Packers,
[1980] 3 S.C R 1271. In that <case this Court upheld the
assessee’'s plea that raw pineapple, when converted into
slices, did not <change its identity so as to attract
liability to tax on the plea that raw pi neappl e was consuned
in manufacturing sliced pineapple. Wile upholding the plea
of the assessee, this Court laid down the tests In such
cases as follows :
528
"The generally prevalent test is whether the
article produced is regarded in the trade, by
those who deal in it, as distinct in indentity
fromthe  commmodity involved in its manufacture
Commonl'y, manufacture is the end result of one or
nore processes t hrough whi ch the origi na
commodity is made to pass. The nature and extent
of processing nay vary fromone case to another
and indeed there may be several stages of
processi ng and perhaps a different kind of
processing at each stage. Wth each process
suffered, the original comobdity experiences a
change. But’ it is only when  the change, or a
series of changes, take the commdity to the print
where commercially it can no | onger be regarded as
the original comodity but instead is recognised
as a new and distinct article that fl manufacture
can be said to take place. Were there is no
essential difference in identity between the n
original commobdity and the processed article it is
not possible to say that one  conmmpdity has been
consunmed in the manufacture of another. Although

it has wundergone of  a degree of processing, it
nust be regarded as 'still retaining its origina
identity.

A |l arge nunber of cases has been pl aced before us
by the parties, and in each of themthe sane
principle has been applied: Does the processing
of, the original comvodity bring into existence a
commercially different and distinct article? Sone
of the cases where it was held by this Court that
a different commercial article had conme into
exi stence include Anwar khan Mehboob Co. v.
The State of Bombay and others (where raw tobacco
was manufactured into bidi patti). A Hajee Abdu
Shukoor and Co. v. The State of Madras (raw hides
and skin constituted a different commodity from
dressed hides and skins with different physica
properties). The State of Madras v. Swastik
Tobacco Factory (raw tobacco manufactured
into chewi ng tobacco) and Ganesh Tradi ng Cb.
Karnal v. State of Haryana and Anr., (paddy
dehusked into rice).....
It cannot be doubted that pineapple f Nt when
converted into slices does not lose its identity or becones
a new
529
product. Both of them are known as pineapple in the
commercial circle as also in conmobn parlance. That is not
the case here.
9. Considerable support was sought by the respondents
froma decision of this Court in Chiranjit Lal Anand V.
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State of Assam & Anr., 1985 A I.R S.C. 1387. That case
related to an item called 'meat on hoof’. In that case the
deal er had subnitted a tender to supply anbng others ’'neat
on hoof’ to the Central Reserve Police Units wthin the
State of Assam In that case, the dealer was assessed for
the purchase of meat on hoof which is a name used mainly by
the mlitary for a 'live goat’. The contention of the dealer
was that since neet was exenpted from sales tax by the Assam
Act, 'nmeet on hoof’ should al so be exenpted from assessnent.
This court after considering the contention in the peculiar
facts of that case, held that neet on hoof would al so cone
within the exenption _and set aside the assessnent,
di sagreeing with the High Court. In our view, the principle
enunciated in that decision has to be applied only to the
fact of that case because the goods involve in that case was
"meet on hoof’ and neet was exenpt from assessnent under the
Act. It would not, therefore, be proper to rely upon the
said decision decided purely on the facts of that case in
deci ding the present cases. Here goats and sheep undergo a
process viz., slaughtering, and then cones into existence
neat, hides and skin by consuming ‘the goat in the said
process, the end product being sonething entirely different
fromthe original goods. The Hi gh Court was, therefore, in
error in holding that goat and neat are the sane and that no
consunption was involved in converting goats into neat. The
Hi gh Court confused the issue when it said that "the neat
exposed for sale is still of the goat and sheep". Nobody
di sputes that the neat is of the goat and of the sheep. What
isto be seen is whether neat and goat are the same. The
Hi gh Court fell in an-error ~when it wused the expression
"meat of the goat" while discussing the facts of the case.
IO In the result, we set asidethe judgnent of the
H gh Court, allow these appeals, restore the order of the
Tribunal, but in the circunstances of the case with no order
as to costs.
P.S. S Appeal s al | owed.
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