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CASE NO. :
Appeal (crl.) 107-108 of 2005

PETI TI ONER
Panchanan M shr a

RESPONDENT:
D gambar M shra & Os.

DATE OF JUDGVENT: 17/01/2005

BENCH
Ashok Bhan & Dr. AR Lakshmanan

JUDGVENT:

JUDGMENT

(arising out of Special Leave Petition (Crl.) Nos. 3315-3316/2004)
Dr. AR Lakshmanan, J.

Leave granted in both the Special Leave Petitions.

Two Special Leave Petitions being Nos. 3315 and 3316 of 2004 were filed

agai nst the impugned non-speaki ng orders passed by the H gh Court of Patna in
Crimnal Appeal Nos. 50 of 2004 and 62 of 2004 granting the bail to accused Nos. 1 to
3 without considering the crimnal history of the accused, the evidence avail abl e agai nst
them the threats to the life of the conplainant/appellant and his fam |y nmenbers and
likelihood to abscond fromthe criminal courts of justice and rendering the fair tria
i mpossi ble. There are six accused in this case.. They are:

1. Mahendra M shra (no bail granted);

2 & 3. Rajendra M shra and Jitendra M shra (bail granted);

4. Diganbar Mshra (bail granted);

5 & 6. Nagendra M shra & Gopal M shra (absconding/not on trial).

Al the above accused persons have been charged for being nenbers of an

unl awf ul assenbly and committing nurder of Sunil Kumar M shra and Chandra Shekhar

M shra and attenpt to commit nmurder of Manoj Kumar M shra, Anil Kumar M shra and
Panchanan M shra. The accused were arnmed with the 'guns and they surrounded the
brothers and t he conpl ai nant/appel lant. Di ganbar M shra fired fromhis licensed gun at
Sunil Kumar M shra who fell down. Mahendra M-shra fired at Chandra Shekhar M shra

who al so fell down. Gopal Mshra fired three shots fromhis country made pistol on the
conpl ai nant / appel | ant and the conpl ai nant managed to run towards his house rai sing

an alarm The conpl ai nant brought the two injured sons on a thela to Sardar Hospital,
Munger but they died before any nedical help could be given to themand they were

decl ared dead. One of the deceased was an advocate, another was lecturer and one

was appoi nted auditor.

The notive of the nmurder was on account of the occurrence which took place

that the conpl ai nant/appel |l ant had sold a | and to Ranmachandra Yadav and the accused
persons felt annoyed at it and tried to grab those lands on the strength of their nuscle
power and there is also a litigation pending between the parties.  Anil Mshra was al so
i njured.

The accused Diganbar M shra, Rajendra Mshra, Jitendra Mshra and Mahendra

M shra were sent for trial and two accused, nanely, Gopal M shra andNagendra M shra
were shown as absconded and did not turn up during the whole trial. The proceedi ngs
in respect of accused Nagendra M shra and Gopal M shra were separated vide order

dated 20.11.2002 and the case of the rest of the accused was conmitted to the court of
Sessi ons.

The prosecution exam ned four eye witnesses PW1, PW2, PW4 and PWS5,

who is an i ndependent w tness and whose house is adjacent to the house of the
conplainant. During the trial, it was established that PW1,2,4 and 5 are the natura
and probabl e w tnesses and their testinony was anply corroborated with each ot her

The identity of the accused persons during the cross exam nation was al so established.
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There is no dispute with reference to the place of occurrence, the tine of occurrence
and the manner of occurrence. The direct evidence of the eye w tnesses was
corroborated by the nedical evidence and the notive of the crine was al so established.
The presence of the eye witnesses was al so established at the time of occurrence. It
was al so proved that there was a Satya Narayan Puja at the house of the conpl ai nant
bef ore the occurrence.

The trial Court, on the basis of the evidence available, came to the concl usion

that there is satisfactory evidence that Diganbar Mshra instigated to comit the
murder and at that point of time the comon intention was devel oped and in pursuance
of that common intention of the accused they fired at two deceased. They had al so
conmon intention to nurder other persons available there and they fired on the
conpl ai nant PW2 and PW1.

The trial Court convicted and sentenced the accused Mahendra M shra,

Raj endra M shra and Jitendra M shra for the offence under Sections 148, 302 read with
34, 307 read with 34 1.P.C and Section 27 of the Arns Act. The accused D ganbar

M shra was convi cted and sent enced under Section 109 read with Section 302 and

under Section 307 |.P.C

The crimnal appeals were filed by the accused before the High Court. The High

Court ordered the rel ease of Diganbar Mshra on bail in Crimnal Appeal No. 50 of 2004
vi de order dated 23.01.2004 and the other two accused, nanely, Rajendra Mshra and
Jitendra M shra vide inpugned order dated 30.01.2004 in Crimnal Appeal No. 62 of

2004.

The non-speaki ng order passed by the High Court in Crimnal Appeal No. 50 of
2004 and 62 of 2004 reads thus:-

“I'n Crimnal Appeal No.50 of 2004
| ssue notice and call for the lower court records.

On the point of Ba-1, counsel submts that the appellant has been

convi cted under Sections 302 and 307 with the aid of Section 109 of the
Penal Code. The prayer for bail is opposed on behalf of the informant, who
has appeared on his own.

In the facts and circunstances, during pendency of 'this appeal, the

appel | ant (Di ganbar M shra) shall be rel eased on bail on furnishing bond of
Rs. 10, 000/ - (ten thousand) with two sureties of the like anmount each to the
satisfaction of the trial Court i.e., 3rd Addl. Sessions Judge, Minger in
Sessions Trial No. 730 of 2002.

The realization of fine shall also remain stayed till disposal of the
appeal

In Crimnal Appeal No.62 of 2004
| ssue notice and call for the records.

On the point of bail, counsel subnits that the appellants are not

assail ants of the deceased. The prayer is opposed on behal f of the

i nformant who has appeared on his own, and submits that fromthe
evidence of PW1 it will appear that these appellants had assaul ted him

In the facts and circunstances, during pendency of this appea

appel | ants nanmely Rajendra Mshra and Jitendra M shra are ordered to be

rel eased on bail on their furnishing bail bonds of Rs.10,000/- with two

sureties of the |ike anmbunt each to the satisfaction of the trial Court i.e. 3rd
Addl . Sessions Judge, Munger in Sessions Trial No. 730/2002."

A readi ng of the above non-speaki ng order would only show the total non-
application of mind by the Court to the gravity of the crime, the apprehension of
tanmpering with the evidence and threats to the life of the conpl ai nant and ot her
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wi t nesses given by the accused. The Hi gh Court passed the inpugned order in a
nmechani cal fashion w thout proper application of mnd and without going into the nerits
and evidence on record agai nst the accused persons. The Hi gh Court failed to see and
appreci ate that the respondents herein who are the nmain accused Nos. 1 to 3 are the
master m nds behind the crime commtted. The Hi gh Court has not considered the

mat eri al evi dence avail able on record against the accused which prima facie establish
the crimnal liability of the respondents. The H gh Court also failed to see that the

| ear ned Sessions Judge, after taking into consideration, the seriousness and the gravity
of the crime convicted the accused for the crine. This apart, three other vital factors
have al so been not taken note of by the H gh Court. They are the evidence of PW1,2,4
and 5 who are the eye witnesses and whose testinony was anply corroborated with

each other. Secondly, the identity of the accused persons during the cross exam nation
was al so established. Thirdly, the direct evidence of the eye w tnesses was
corroborated by the nedical evidence and the notive of the crine was al so established.
The trial Court has held that there is satisfactory evidence that D ganbar M shra
instigated to comrit the nmurder and at that point of tinme and in pursuance of that
conmon intention of the accused they fired at the two accused. The Hi gh Court also

has not taken into account the several conplaints and information reports before the
trial and to the Police Authorities stating that the accused have killed his two sons out of

six, the three accused were arrested and renanded to jail and other accused are
abscondi ng and evadi ng their arrest and that one of the accused D ganbar M shra who

is on bail has confirmed the group of crimnals and cones to the house of the appell ant
and gives threatening to the eye witnesses of the said order in order to pressurize them
not to pursue the crimnal case against them and that whenever these accused persons
visit the house of the appellant, they are always arned with their guns.

The | earned counsel for the respondent submtted that respondent No.1 had

al ready undergone 12 nonths of sentence, respondent Nos. 1 and 2 in Special Leave

Petition No. 3316 of 2004 had al ready undergone 22 nonths of sentence approximately

each and that the respondents have a neritorious case in crimnal appeal and

accordingly, the H gh Court while admtting the appeal have rel eased the respondents

on bail subject to certain conditions: It is further subnitted that subsequent to the grant

of bail order, there is no instance on record that the respondents have m sused their

rel ease on bail and, therefore, there is no question of the respondents either trying to
interfere with the course of justice or the attenpt to tanper with the evidence or

Wi tnesses or to threaten or indulge in simlar activities which would hanper the snpoth
investigation of trial. He would further submit that annexure P2, an information petition
No. 872 (J) of 2004 under Section 39 of the Cr.P.C nade by the appellant to the court

of CJM Minger cannot be pressed into service and be made a ground for cancell ation

of bail granted by the H gh Court.

We have given our careful consideration on the rival subm ssions made by the

counsel appearing on either side. The object underlying the cancellation of bail is to
protect the fair trial and secure justice being done to the society by preventing the
accused who is set at liberty by the bail order fromtanpering with the evidence in

hei nous crime and if there is delay in such a case the underlying object of cancellation

of bail practically loses all its purpose and significance to the greatest prejudice and the
interest of the prosecution. It hardly requires to be stated that once a person rel eased
on bail in serious crimnal cases where the punishment is quite stringent and deterrent

the accused in order to get away fromthe clutches of the same indulge in various
activities like tanpering with the prosecution wi tnesses threatening the famly nmenbers
of the deceased victimand also create problens of |aw and order situation

In Gurcharan Singh and Others vs. State (Del hi Adm nistration), AR 1978

SC 179, this Court has observed that while granting of bail the Court has to consider

the nature and gravity of the circunmstances in which the offence is commtted, the
position and status of the accused with reference to the victimand w tnesses, the

i kelihood of the accused fleeing fromjustice, of repeating the offence, of jeopardizing
his own Iife being faced with a gri mprospect of the possible conviction in the case, of
tampering with witness, the history of the case as well as of its investigation and other
rel evant grounds. It was further observed by this Court that the Sessions Judge did not
take into proper account the grave apprehension of the prosecution that there was a
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i kelihood of the accused persons tanpering with the prosecution witnesses. |In the
pecul iar nature of the case revealed fromthe allegations and the position of the
accused in relation to the eye witnesses it was incunbent upon the sessions Judge to
gi ve proper weight to the serious apprehension of the proper case with regard to the
tanmpering with the eye witnesses, which was urged before himin resisting the
application for bail

In The State through the Del hi Administration vs. Sanjay Gandhi AIR 1978

SC 961, this Court observed as under:

".. providing by the test of balance of probabilities that the accused has

abused his liberty or that there is a reasonabl e apprehension that he wll
interfere with the course of justice is all that is necessary in order to succeed
in an application for cancellation of bail."

In Dol at Ram and Ot hers-vs. State of Haryana (1995) 1 SCC 349, it was

observed by this Court as under:

"Very cogent and overwhel ni ng circunstances are necessary for an order
directing the cancellation of the bail, already granted. Generally speaking,
the grounds for cancellation of bail, broadly (illustrative and not exhaustive)
are: interference or attenpt to interfere with the due course of

admi ni stration of justice or evasion or attenpt to evade the due course of
justice or abuse of the concession granted to the accused in any nanner

The satisfaction of the Court, on the basis of material placed on the record

of the possibility of the accused absconding is yet another reason justifying
the cancel l ation of bail. However, bail once granted should not be

cancel l ed in a nechani cal manner wi thout considering whet her any

superveni ng circunstances have rendered it no | onger conducive to a fair

trial to allow the accused to retain his freedom by enjoying the concession

of bail during the trial. These principles, it appears, were |ost sight of by
the High Court when it decided to cancel the bail, already granted. The

Hi gh Court it appears to us overl ooked the distinction of the factors

rel evant for rejecting bail in a non-bailable casein the first instance and the
cancel l ation of bail already granted.”

Learned counsel for the respondent cited two decisions being Dolat Ram and

QO hers (supra) and Mehboob Dawood Shai kh vs. State of Maharashtra (2004) 2

SCC 362 and subnitted that bail once granted should not be cancelled in a mechanica
manner without considering any supervening circunstances have rendered it no | onger
conducive to a fair trial to allow the accused to retain this freedom by enjoying the

concession of bail during the trial. He would also further submt the cancellation of bai

is a harsh order because it takes away the liberty of the individual granted and is not

likely to be resorted to and that this Court in exercise of its jurisdiction under Article

136(1) of the Constitution of India does not ordinarily interfere with the grant of
cancel lation of bail. The argunment advanced by learned counsel for the respondent is
wi t hout substance and devoid of nerit and against the consistent view taken by this
Court in the judgnent reported in Gurcharan Singh-and O hers (supra) and Sanjay
Gandhi (supra). In the instant case, the accused D ganbar M shra had been found and
held guilty under Section 109 read with Sections 302 and 307 |.P.C and he was
sentenced to undergo Rl for life for the of fence under Section 109 read with Sections
302 and 307 I.P.C. Likew se, the accused Rajendra M shra, Jitendra M shra and
Mahendra M shra have been found guilty under Sections 148, 302 read with Section 34,
307 read with Section 34 |I.P.C. and Section 27 of the Arns Act and all of themwere
convi cted and sentenced to undergo Rl for life for the offence punishable under Section
302/34 1.P.C. and al so sentenced to undergo vari ous ot her sentences and al so to pay
the fine to the widows of the deceased.

Looking into the gravity of the crime, apprehension of tanpering with the

evidence and threats to the life of the Conpl ai nant and ot her w tnesses given by the
accused, we are of the opinion that the High Court did not take into proper account the
grave apprehension of the prosecution that there was a likelihood of the accused
persons tanpering with the prosecution witnesses. |n the peculiar nature of the case
reveal ed fromthe allegations and the position of the accused in relation to the eye

wi tnesses it was i ncunbent upon the High Court to give proper weight to the serious
appr ehensi on of the conpl ai nant which was urged before himin resisting the
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application for bail. The High Court, in our opinion, had failed to properly appreciate the

entire position. Therefore, this Court will be justified under Article 136 of the
Constitution of India in interfering with the discretion exercised by the Hi gh Court in
granting the bail of the accused persons. The H gh Court has not bestowed its attention
on these above factors apart fromothers. There cannot be an inexorable formula in the
matter of granting bail. The facts and circunstances of each case will govern the
exercise of judicial discretion in granting or canceling bail. The case on hand is one
such which would justify our interference under Article 136 of the Constitution with a
di scretion exercised by the H gh Court in granting bail of the respondents in this case.
The appeals are allowed and the order passed by the High Court in granting bail in
Crimnal Appeal Nos. 50 of 2004 and 62 of 2004 stands set aside and cancell ed and

the Police Authorities are at liberty to re-arrest the accused and proceed further in
accordance with law. Any observation nade by us in this order in canceling the bail wll
not prejudice the H gh Court in considering the appeal filed by the accused on its own
nerits and di spose of the sane in accordance with | aw




