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ACT:

G vil Procedure Code--Order 21 Rule 71- - Meani ng of
deficiency of price “accrued by reason of the auction
pur chasers’ def aul t - - Whet her defi ciency shoul d be

attributable to the default of auction purchaser--Section
12(2) of Limtation Act 1963--Tinme requisite for obtaining
certified copy--Wether nmneans time properly required or
i ncludes time spent negligently.

HEADNOTE
The appel | ant was one of the joint owners of the prem ses in
guestion. In ,,execution of a nmoney decree obtai ned agai nst

the appellant his share in the property was put to sale and
was purchased by the father of the first respondent for Rs.
77,000. The purchaser deposited 25 per cent of the purchase
price. The property was put to sale once again and was in
fact knocked down for a sumof Rs. 700/- in favour of the
f at her of respondent No. 1. The appellant made an
application under Order XXI Rule 71 of C.P.C. for recovering
the deficiency in the price realised in the second sale from
the purchase. Oder XXI Rule 71 C.P.C. reads as-under :--
"Any deficiency of price which may happen on a
re-sale by reason of the purchaser’s default
and all expenses attendi ng such re-sale, shal
be certified to the Court by the Oficer or
ot her person holding the sale, and shall at
the instance of either the decree holder or
the judgment debtor, be recoverable from the
defaul ting purchaser under the provi.si ons
relating to the execution of a decree for the
paynment of noney."
The proclamation of sale for the first sale stated that the
prem ses were free fromencunbrances. Proclamation for the
second sale, however, states that the entire ground floor
excepting two road-side shops, was |let out.
The Learned Single Judge allowed the application of the
appel l ant and directed the purchaser to pay the deficiency
with interest. The Division Bench ,of the H gh Court
al l owed the appeal and dismissed application filed by the
appel l ant under Order XXI Rule 71 for recovering from the
auction purchaser the deficiency in the said price. On
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appeal by certificate under Article 133(1)(a) & (c) it was
contended before this Court by the appellant that he was
entitled to recover fromthe first respondent the deficiency
in the price realised in the second sale under Oder XXl
Rule 71. The respondent contended that the appellant can
recover the defficiency in the second sale only if it can be
attributed to default of the auction purchaser

HELD:

The application of Order XXI rule 71 is limted to cases in
whi ch the deficiency of price has occurred by reason of the
auction purchaser’s default. Property once put to sale in
execution proceedings nmay have to be resold for reasons
which nmay or may not be connected with the default of the
auction purchaser. It is not enough that the resale is
occasi oned by the default of the auction purchaser. It is
further necessary that the resale nmust result in a defi-
ciency of price which deficiency is attributable to the

defaul t- of the auction purchaser. In the first proclamation
of sale there was no nention of the lease. In the second
procl amation the | ease has been nentioned. |In the city of

Calcutta where prenises are situated, the Wst Benga
Prem ses Tenancy Act, 1956 was in force at the time of the
second sale. Under that Act tenants enjoyed the privileges
of standard rent and imunity fromeviction. The reference
in the second sale proclanation to a lease and to the fact
that substantial part of the property was in occupation of
the tenant was bound to affect the marketability of the
property. Oder XXI rule 71 is intended to provide an
expeditious renedy to the judgment debtor or the decree
hol der who has suffered a detrinent due to the default of
the auction purchaser. [729C, G 731B-D]

727

(2) The appeal before the Division Bench was not tine
barr ed. The time requisite for obtaining Certified copy
means time properly required and an - appellant cannot in
conputation of the period of limtation :for filing the
appeal ask for exclusion of ( time which was spent
negligently. in the present case settlenent of the, /draft
decree was adjourned fromtine to tine by an officer of the
court on being properly satisfied that there was good reason
for adjournnent. The Auction purchaser cannot be bl anmed for
the time thus spent in settling the draft —of the decree
under appeal. [734F-QG

JUDGVENT:

ClVIL APPELATE JURISDICTION : Cvil Appeal no. 10, 2332 &
2333 of 1968.

Fromt he Judgnent & Order dated the 21st March, 1967 of the
Calcutta High Court in Appeal Nos. 9, 10 and 43 of ©1959.

P. K Sen and G S. Chatterjee, for the appellant.

A. K Sen, P. K Chatterjee, Rathin Das and Ms. Anjana Sen

for respondent No. 1

The Judgrment of the Court was delivered by

CHANDRACHUD, J. Premises No. 4-A, Chowinghee Road, Cal-
cutta, belonged to the appellant Gopal Krishna Das and four
ot hers, each having an undivided one-fifth share therein

In 1951, one Ganga Prosad Gupta obtained two noney-decrees
agai nst the appellant and another person in the total sum of
Rs. 12,378. |In execution of these decrees, the undivided
one-fifth share of the appellant was put to sale on June 16,
1954 and was purchased by Pashupati Nath Bi swas, the father
of the first respondent, for Rs. 77, 040. Pashupati Nath
Bi swas deposited Rs. 19,260 in the court, being 25%of the
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purchase price and |later he deposited a further sumof Rs.

15, 000. He however, failed to pay the balance of the
purchase price whereupon the appellant nmade an application
that the property be put to a fresh sale. Accordingly, the
property was put to sale on March 20, 1957 and once again
Pashupati Nath Bi swas was the hi ghest bidder. But whereas
in the first sale he had offered a bid of Rs. 77,040 this
time the sale was knocked down in his favour for a paltry
sum of Rs. 700. The second sale was confirmed on My 29,

1957.

In the meanwhile, on May 16, 1957 the Sheriff certified
under Order XXlI, Rule 71 of the Code of Civil Procedure that

the deficiency in the price realised in the second sale due
to the default of the auction purchaser, after giving him
credit in the sumof Rs, 15,000 paid by himin the first

sale, amunted to Rs. 61,340 apart from the cost and
expenses of the sales.

On June 28, 1957 the appel | ant nade an application under

Order XXI, Rule 71 C.P.C. for recovering the deficiency from
Pashupati' Nath Biswas. Alearned single Judge of the
Calcutta ~Hi gh Court allowed that application and direct by
an order dated August 19, 1958 that Pashupati Nath Bi swas do
pay to the appellant a sumof Rs. 42,080 with interest at 6%
per annum Thi s order was chal |l enged by Pashupati Nath
Bi swas in appeal No. 10 of 1959.

The auction purchaser had also filed an application asking
that the appellant be restrained from taking execution
proceedi ngs for recover-

728

ing the deficiency in price. That prayer was rejected. It
may be nentioned that pursuant to an application dated Apri
13, 1957 filed by the auction purchaser hinself, it was

directed by an order dated May 21, 1957 that a sum of Rs.
22,000 be paid by the, Sheriff out of “the sale proceeds
lying with him to the Oficial Receiver in satisfaction of
the decree obtained by Ganga Prosad CGupta against the appe-
Ilant, in execution of which the two sales were held. Ganga
Prosad Gupta's estate, it seens, had cone to be vested in
the Oficial Receiver, he is the second respondent to  these
appeal s. The auction purchaser prayed that the Sheriff do
pay to himthe bal ance after deducting therefromthe sum of
Rs. 22,000 and the cost and the expenses of the Sheriff.
This prayer was also rejected. The auction purchaser filed
appeal No. 9 of 1959 against the order rejecting this
application.

The appellant then filed an application for an order
directing that the Sheriff do pay to him all the npneys
lying with himafter deducting the cost and the expenses of
the sales. That application was allowed by the learned
single Judge on Decenmber 11, 1958. The auction purchaser
chal | enged that order in appeal No. 43 of 1959.

The three appeals were heard together and di sposed of by a
Di vi sion Bench of the Calcutta H gh Court by three separate
j udgnent s. By its. judgnment dated March 21, 1967 the
Di vi sion Bench all owed appeal No. 10 of 1959, and dism ssed
the application filed by the appellant under order XX, Rule
71 for recovering fromthe auction purchaser the deficiency
in the sale price. The two other appeals were disposed of
consistently with that judgment. The auction purchaser
Pashupati Nath Biswas having died on April 16, 1964, the
first respondent Sailendra Nath Bi swas canme on the record of
the, appeals as his Executor and | egal representative. On
Decenber 15, 1967 the High Court granted to the appell ant
leave to file an appeal to this Court wunder Article
133(1)(a) and (c) of the Constitution.
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Questions 'raised in the H gh Court by the rival parties as
regards the disbursement by the Sheriff of the balance
remaining with himafter.satisfying Ganga Prosad Gupta’'s
decree are incidental to the main controversy arising out of
the appellant’s application- under Order XXI, Rule 71, Code
of Cvil Procedure. The real question for decision is
whet her the appellant is entitled under Oder XXI, Rule 71

to recover fromthe first respondent the deficiency in the
price realised in the second sale.

The schene of the Code in relation to execution sales is
like this Under Order XXI, Rule 64 any Court executing a
decree may order the sale of a property in satisfaction of
the decree. Order 21, Rule 66 provides that the Court shal

cause a proclamation of the intended sale to be nmde. Sub-
Rule (2) of Rule 66 specifies the details which are required
to be nentioned in-the proclamation of sale. The person

decl ared to be the purchaser nmust under order XXI, Rule 84,
pay immediately after the declaration a deposit of 25% of
the purchase-noney.  In default of such deposit the property
has to be re-sold forthwith. ~ By Rule 85 the full amunt of
purchase-noney has to be paid by the purchaser wthin 15
days fromthe date of sale. If the
729
purchaser commits ~a default, the deposit is liable to be
forfeited to the Governnent by virtue of Rule 86 and the
property is liable to be re-sold. A re-sale of property, in
default of paynent of the purchase-noney, can be made only
after the issue of ‘a fresh proclamation as provided in Rule
87. Under Order 21, Rule 71
"Any deficiency of price which may happen on a
re-sal e by reason of the purchaser’s  default,
and all expenses attending such re-sale, shal
be certified to the Court by the officer or
ot her person holding the sale, and shall, at
the instance of either the decree holder or
the judgnent debtor, be recoverable from the
defaulting purchaser under the provisi ons
relating to the execution of a decree for the
paynment of noney
It is clear on a careful reading of Rule 71 that its
application is limted to cases in which the deficiency of
price has occurred by reason of the auction purchaser’s
default. Property once put to sale in execution proceedi ngs
may have to be re-sold for reasons which may or nay not -~ be
connected with the default of the, auction purchaser. A re-
sal e consequent on the failure of the auction purchaser to
deposit 25% of the purchase price inmmediately after he is
declared to be the purchaser of the property ori a re-sale
consequent upon his failure to deposit the balance of the
purchase price wthin 15 days of the safe are instances’
when the re-sale is occasioned by the default of the auction
pur chaser. On the other hand, re-sale consequent upon the
setting aside of the sale on the ground of materia
irregularity in publishing or conducting the sale as
provided in Oder XXI, Rule 90, may not be attributable to
the default of the purchaser.’ The provisions of Order XXl
Rule 71, come into play only if the property is required to
be resold on account of the default of the action purchaser
If the re-sale, is not due to the auction purchaser’s
default, there can be no question of nmulcting himwith the
deficiency in the price realised in the re-sale.

The words : "Any deficiency of price which may happen on a
resale by reason of the purchaser’'s default" occurring in
Rule 71 therefore nean : "Any deficiency of price which on a

resal e may happen by reason of the purchaser’s default”. As
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stated before, the question of holding the auction purchaser
liable to nake good the defficiency in price can arise only

if the re-sale is occasioned by his default. But though
this is necessary, it is not enough to neet the requirenents
of Rule 71. VWhat is necessary is that the re-sal e

occasi oned by the auction purchaser’s default nust result in
a deficiency of price, which deficiency is attributable to
his default. A resale may have to be held because the
auction purchaser has conmitted default in paying the
deposit of 25% under Order XXI, Rule 84, or because of his
default in paying the full price which 15 days of the sale
as required by Rule 85. And yet the deficiency of price
realised in the re-sale nmay not be attributable to his
default as, for exanple, where the market value of the
property is reduced to the discovery or disclosure of an
infirmty in the right, title and interest of the judgnent-
debtor in the property put to sale. An encumnbrance existing
on the property at

730

the time _of the first sale but not disclosed in the
procl amation of that sale will have no bearing on the price
realised in the auction sale, unless the existence of the
encunbrance was otherwise known to the bidders. The

di scl osure of that encunbrance in the sale proclamation
acconpanying the /re-sale nust, on normal = conmercial con-
siderations, have a direct inpact onthe price, of the

property put to sale. |In such a case the  deficiency of
price realised in ‘the resale wll ~ be attributable not
necessarily to the default of the auction , purchaser but to
ci rcwnstances extraneous to his-default. Oder XXI, Rule

71, concerns itself not with that class of cases ‘but wth
those in which the deficiency of pricerealised in the re-
sal e is attributable to the default of the auction
pur chaser.
Even a broad and non-too-neticulous exam nation of the two
proclamation of sale in the instant case is enough to
conclude that the deficiency in price realised in /the re-
sale cannot be said to have happened on account of the
auction purchaser’'s default. The first sale was held on
June 16, 1954 and the proclanmation of sal e acconpanying it
is dated May 10, 1954. The second sale was held on March
20, 1957 for which the relevant sale proclamation is dated
February 8, 1957. Both the proclamati ons nention that what
was being put to sale was the right, little and interest  of
the appellant, Gopal Krishna Das, in the undivided one fifth
share in the particular property. But thereis a mteria
difference in the terns of the two proclamationsin regard
to the encunmbrances existing on the property. The
procl amation of 1954 sets out in a tabular form encunbrances
like leases and nortgages to which the ,Property was
previously subjected, as appearing fromthe affidavit of one
Danodar Ml lick. The proclanmation then says :-
"It appears fromthe said affidavit that al
the Mortgages have been reconveyed. The |ease
has expired. The sale is in respect of the
undi vided 1/5th share of Purna Ch. Das. It
appears fromthe said affidavit that the 1/5th
share of Gopal Kr. Das in the said premses
is free from encunbrances."
The proclamation of 1957, relying on an affidavit of one
Sudhansu Kumar Roy says undoubtedly that the, appellant’s
one-fifth share was free from encunbrances but the tabular
statement of encunmbrances included in the proclamation
refers to a Term Lease and Agreenent of 1955 and the
procl amati on says :
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"The lease of 1955 is for five years from
Cctober, 1955 and the sane is in respect of
the Restaurant "Bonbay Crown" containing the
entire ground floor excenting two road side
shops and was executed by one Abde Ali  Abdul
Hussain, in favour of Ashlifag and Jaffar
Hussain. "
It is notorious that properties in possession of tenants who
enjoy the protection of Rent Acts do not fetch the sane
price as properties of which the purchaser can obtain vacant
possesion. |In the
731
city of Calcutta where the Property in question is situated,
The West Bengal Prem ses Tenancy Act, XIl of 1956, was in
force, at the tine of the second sale. Under that Act the
tenants enjoyed the privileges of standard rent and inmunity
fromeviction save on stated grounds. It is unnecessary to
enter into refinements arising out of the West Bengal Act
but even the sub-tenants woul d appear to enjoy thereunder a
certain ampunt of imunity fromeviction. Reference may in
this behalf be made to sections 13(2), (4), (5 and section
16 of the Act of 1956.
The reference in the second sale proclamation to a |live
| ease and sub-lease and to the fact that a substantial part
of tlie property was in occupation of the tenant or the sub-
tenant was bound to affect the narketability of t he
property. The paltry price realised inthe second sale nay
justifiably be attributed to the disclosure of . encunbrances
in the second procl amati on, which were not nentioned in the
first proclamation. It is not without significance that
apart fromthe auction purchaser there were no bhidders at
the second sale. The paucity of bidders nay reasonably be
taken to reflect the fall in the value of the property in
the estinmation of prospective bidders.
Oder XXI, Rule 71 is intended to provide an expeditious
renmedy to the judgment-debtor or the decree-hol der who has
suffered a detrinent due to the default of the auction
purchaser. The officer or other person holding the sale has
to. certify to the Court the deficiency of price which on
the re-sal e has happened by the purchaser’s default and al
expenses attending the re-sale. Upon such certification the
amount becones recoverable fromthe defaulting purchaser at
the instance of the decree-holder or the judgnent-debtor,
"under the provisions relating to the execution of a decree
for the paynent of money". The Code has not™ nade the
certificate conclusive of the facts stated therein and
consequently it is permssible to the purchaser who is
alleged to have defaulted to challenge the correctness of

the certificate in all its particulars. But the object of
certification, as evidenced even nore clearly by t he
provi sion that the proceeding to recover the anmount -will be

governed by provisions relating to the execution of a | nobney
decree is to eschew an el aborate inquiry into the conpeting
causes culmnating in the deficiency of price., This oaobject
can be achieved only if the property successively put to
sale is in material respects identical, that is to say if
the right. title and interest of the judgnent debtor is put
to sale under substantially the same description. |If that
happens it is easy to predicate that the deficiency of price
has resulted on account of the purchaser’s default. But if,
as here, what was shown as unencunbered in the previous
procl amati on is expressly descri bed in t he | at er
proclamation as being subject to an encunbrance which on a
reasonabl e assessnment, is calculated to affect the rmarket
val ue of the property, the proceeding ceases to be a sinmple
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enough matter like the execution of a noney decree and
assunes the formof a contentious claim open to diverse
defences as in a substantive suit. The speedy renedy intend
to be provided by Oder XXI, Rule 71 will lose its neaning
and

732

purpose if the executing court seized of the claim against
the, alleged defaulting purchaser has to enbark wupon a
conparative, evaluation of the causes that led to the
deficiency in the price. Such, neat is not for the
executing court.

Counsel for the appellant relied on certain decisions to
fasten liability on the auction purchaser but t hose
decisions wll not help. I'n Annavaj hula Venkatachell amayya
v. Rama Grjee Mlakanta Grjee(1l), a purchaser in a court
auction of the judgnent-debtor’'s right to get a re-
conveyance of certain lands on paynent of a specified sum
was, on defaultin paynment of the bal ance purchase noney,
held |iable to pay the deficiency in price on re-sale under
Oder XX, Rule 71, C.P.C, though the date stipulated for
making the paynent in order to 'get the re-conveyance
happened to be shortly after the court sale and before the
expiry of the 15 days w thin which the auction purchaser
could deposit the balance of the purchase-noney. Wallis
C.J. observes in hi's judgnent that the sale and the re-sale,
were of the, judgnent-debtor’s interest as it existed at the
date of the sale and the re-sale and that the depreciation
whi ch occurred in the meantime was one for which the auction
purchaser was exclusively responsible. In his_ concurring
judgrment Kumaraswam - Sastriyar ~ J. observes that having
regard to the fact that there is no warrant of title in a
court auction, the maxi m caveat enptor applies and therefore
the purchaser cannot avoid the sale so |ong as the judgnent-
debt or has some sal eable interest in the property, howsoever
smal | . The |earned Judge further  observes that t he
objections which a defaulting purchaser can urge are
practically confined to those which can be. wurged in an
application for setting aside the sale wunder O'der/ XX
Relying on these observations it is contended on behalf of
the appellant that since in the instant case the judgnent-
debtor had a saleable interest the auction purchaser cannot
avoid his liability to make up the deficiency in price on
the ground that the deficiency was caused by the disclosure
of the encunbrance. W are wunable to appreciate the
rel evance of the maxi mcaveat enptor on a question like the
one before us. The auction purchaser is not attenpting to
avoid the sale. Far fromit. He adheres to his purchase
but disputes his liability for the deficiency.  There is no
guestion of any failure on his part to take due care at’' the
time of the first sale because that sale was held in/ 1954
wher eas t he encunbrance referred to in t he second
procl amati on was stated to have been created in 1955.

Madho v. Watsal ubai (2), on which the appellant relies, was a
case in which the existence of a nmaintenance charge and the
right of residence were omitted to be nentioned in the sale
procl amati on. The Hi gh Court at Nagpur held that the
auction purchaser could not avoid his liability to nake good
the deficiency in the sale price as the decree-bolder in
whose favour the charge was created had reiterated again and
again that she was willing to waive the charge. Hi daya-
tullah J. who decided the case further observes in his
j udgrent t hat

(1) I.L.R 41 Mad. 474.

(2) I.L.R [1947] Nag. 939.

733
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on a conparison of the two sale proclamations he found that
the existence of the charge was not nentioned in either
Naturally, the deficiency in price could not be attributed
to the, existence of the charge.

In Nelluri Brahmai ah vs. Mhd. Sheik Mhiddin and Anr., (1)

the auction purchaser disputed his Iliability for the,
deficiency on the ground that the judgment debtor had no
sal eable interest in the property. This contention was

based on the «circunstance that though the property was
situated in Venkatapuramit was wongly described as 1ying
within the limts of Borranpalem There was no dispute
about the boundaries, about the survey number or the area
and it was not suggested that there was any other property
of the particular description in Borranpal em The High
Court of Andra Pradesh held that in these circunstances the
property could be easily identified, that the |location of
the property put to sal e was known to everyone concerned and
therefore it was difficult to posit that the judgment-debtor
had no saleable interest in the property.

The decisions in Baijnath Sahai vs.  Mheep Narain Singh(")
and in Gangadas Dayabhai vs. Bai Suraj(3) , are nore to the

poi nt . These cases arose under section 293 of the Code of
1882 corresponding to Oder XXI, Rule 71, of the Code of
1908. In the Calcutta case, at the first sale no
encunbrance wupon the properties sold was notified. In the

re-sal e two encunbrances were notified. ~ The second sal e was
hel d because the auction purchaser had conmitted a default
in paying the balance, of the purchase-price in the first

sal e. The price fetched in thesecond sale resulted in a
deficiency for which the auction purchaser was sought to be
made liable. Apart fromthe circunstance that the decree-

hol der was hinmself to blane for not nentioning t he
encunbrances in the first proclamation and was therefore
attenpting to obtain an advantage of his own wong, the
Calcutta High Court expressed the |legal position correctly
by saying that "the re-sale contenplated by s. 293 of the
Code of Civil Procedure must be a 'sale of the sane /property
that was first sold, and under the sane description, and any
substantial difference of description at the sale and the
re-sale in any of the matters required to be specified by s.
287 to enable intending purchasers to judge of the value of
the property should disentitle the decree-holder to recover
the deficiency of price ,under s. 293." In the Bonbay Case
the errors in the two proclanmations were so confusing that
the deficiency in the price could not, it was held, be
attributed to the default of the purchaser.  The description
in the second proclamation being materially different from
that in the first, the re-sale was not of the same property
and the auction purchaser, though he had defaulted in paying
the balance of the purchase-price was absolved from naking
good the deficiency.

It was contended that Pashupati Nath Biswas, the ‘auction
purchaser, being in possession of a part of the property
nmust be deemed

(1) [21964] (1) Andhra Law Tines, 321

(2) 1. L. R 16 Cal. 535.
(3) 1. L R 36 Bom 329.
734

to have been aware of the |lease and the sub-lease and
therefore he is estopped fromrelying upon the same as
having led to the deficiency in, price. No estoppel can
ari se agai nst the auction purchaser on the question whether
the deficiency in price can be recovered from him The
guestion which arises under Order XXI, Rule 71 is whether
the deficiency can be attributed to the default of the,
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auction purchaser or whether it can be reasonably attributed
to any other supervening circunstance. This is not a case
in which the auction purchaser can be said to be taking
advant age of his own wong. He cannot therefore be estopped
from contending that the disclosure of the encunbrance is
the operative cause of the fall in price.

We nmay nention that the natter under consideration arose out
of the Ordinary Original civil jurisdiction of the Calcutta
Hi gh Court and therefore the Original Side Rules of the High
Court would govern the matter. That will, however, not make
any difference to our decision because Chapter XXV, Rule 7
of the Rules of 1914 provides by the Third clause for re-
sal e of the property in default of the payment of the price
by the purchaser within the stipulated tine,. The Third
clause of Rule 7 provides : "Were the proceeds of the re-
sale are less than the price bid by such defaulting
purchaser, the difference shall be |eviable fromhim under
the rules contained in Oder XXI of the Code for the
execution of a decree for nmoney." The Fifth clause of Rule 7
al so provides that the sale. is nmade under and subject to
all other provisions contained in the Code of G vi
Procedure relating to sales in execution of decrees. O der
XXI', Rule 71 of the Code would therefore apply.

It was finally contended on behalf of the appellant that the
appeal filed by the auction purchaser fromthe judgnent of
the single Judge to the Division Bench of the H gh Court was
barred by limtation. W see no -substance in this
contenti on. The 'time requisite for obtaining certified
copi es undoubtedly means "the time properly required" and an
appel l ant cannot in. the conputation of ~the period of
limtation for filling the appeal ask for exclusion of tine
which was spent negligently. But the facts and dates
nentioned to us by the appellant’s counsel show that the
settlenent of the draft decree was adjourned from tinme to
time by an officer of the court on being property satisfied
that there was good reason for adjournnent. The  auction
purchaser cannot be blanmed for the tinme thus spent in set-
tling the draft of the decree under appeal. The  ar gunent
must therefore fail

For these reasons we confirmthe judgments and di smss these
appeals with Costs. Costs shall be in one set.

P.H P. Appeal s di snissed
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