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I amin respectful agreenent wi th the order proposed by ny
| earned brother N. Santosh Hegde, J. and place on record ny
concurrence with the reasoni ng and conclusion arrived at by him
However, | propose to assign additional reasons in support of the view
taken by ny | earned brother.

The rel evant facts have been succinctly stated and rel evant
provi sions of |aw quoted by ny | earned brother, yet a quick recap of
the facts and rel evant statutory provisions, as a prologue to this
opi nion of mne, would be in order. It is undisputed that the
el ection petition filed by the appellant, putting in issue the el ection of
respondent no.1, alleges conm ssion of corrupt practice by the
respondent no.1 and al so pl eads grounds ot her than comm ssion of
corrupt practice, in support of the relief for declaring the election of
returned candi date to be void. The election petition is signed and
verified by the petitioner in the manner laid down in the Code of G vi
Procedure for the verification of pleadings. The petition is acconpani ed
by an affidavit in Form 25 as required by proviso to sub-section (1) of
Section 83 of the Representation of the People Act, 1951 (hereinafter,
the Act) and Rule 94-A of the Conduct of Election Rules, 1961
(hereinafter, the Rules). The affidavit so filed has been sworn before
a Conm ssioner of Oaths and bears, to that effect, an endorsenent,
signature and rubber stanp of the Cath Comm ssioner adm nistering
oath to the deponent in the nanner and form contenplated by Form
25. It is also not disputed that the set of the copies which
acconpani ed the election petition at the tinme of filing and which was
delivered to the respondent no.1 alongwith the wit of sumons was
conplete in all respects excepting that the endorsenent made by the
Cat h Conmi ssioner attesting the affidavit to have been sworn by the
deponent before him his signature and rubber stanp do not appear
on the copy of the affidavit delivered alongwith the copy of election
petition to respondent no.1l. On 22.5.2000 an application was filed by
respondent no.1 before the | earned Designated El ection Judge under
Sections 83 and 86 of the Act calling for dismssal of the election
petition on the ground that the verification on the election petition was
defective and material facts and particulars as to the alleged corrupt
practice were not given but therein no grievance was raised that the
copy delivered to the respondent no.1 was not in conformity with the
original and, therefore, the respondent no.1 was prejudiced in his
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defence. On 5.6.2000 another application was filed by respondent

no. 1 wherein such an objection was taken. Soon on receipt of the

copy of the application, served on the petitioner out of the Court, the
counsel for the election petitioner delivered another set of copy of

el ection petition with affidavit which had the endorsenent and rubber
stanp of the Cath Commi ssioner as it was on the original and this was
done before the application cane up for hearing before the | earned
desi gnated El ection Judge. However, the |earned Judge felt that there
was non-conpliance of Section 83(1)(c) proviso read with Section

81(3) and hence the petition was liable to be dismi ssed under Section
86(1) of the Act.

Section 83(1) of the Act requires an election petition to plead
material facts setting forth full particulars of alleged corrupt practice
and to be signed by the petitioner and verified in the manner |aid
down in the Code of Civil Procedure, 1908 for the verification of
pl eadi ngs. The provi so enacted to sub-section (1) requires that where
the petitioner alleges any corrupt practice, the petition shall also be
acconpani ed by an affidavit in the prescribed formin support of the
al | egation of such corrupt practice and the particulars thereof. Rule
94-A (introduced by an anmendnent in-the Rules we.f. 27th February,
1962) requires that an affidavit referred to in the proviso to sub-
section (1) of Section 83 shall be sworn before a magistrate of the first
class or a notary or a conm ssioner of oaths and shall be in Form 25.
Form 25 appended to the Rules requires the election petitioner to
verify on solemm affirmati on or oath the statenents about the
conmi ssion of corrupt practice and the particulars of such corrupt
practice distinctly stating to what extent they are true to his
know edge and to what extent they are true to his information. The
formal so prescribes the follow ng endorsenent to appear bel ow the
signature of the deponent on affidavit:-

Sol ermly affirmed/ sworn by Shri/ Shrimati

- | o S S
- this . . . . . . . . ... dayof . . . . . . . . . . . .,
19
Before ne,

Magi strate of the first class/Notary/
Comm ssi oner of Gaths.

The requirenent of Section 83(1) proviso is of an affidavit in
prescribed form An endorsenent by the specified officer before
whomthe affidavit is sworn is not the requirenent nentioned in the
Section. Rule 94-A can be dissected into two parts: (i) the affidavit
shall be in Form25, and (ii) it shall be sworn before a magistrate of
the first class or a notary or a comm ssioner of oaths. What is
prescribed is the formof affidavit. Swearing in before one of the three
officers is nbde and manner of swearing in the affidavit. The later
requi renent does not relate to formof affidavit; it prescribes the
persons recogni sed by the Act and the Rules as conpetent to

adnmi ni ster oath to the deponent of affidavit for the purpose of Section
83(1) read with Rule 94-A and suggests, for the sake of convenience

and consi stency, the manner of endorsenent to be nade by the

magi strate, notary or comm ssioner of oaths adm nistering oath to the
deponent. Such endorsenment nade by the officer admnistering oath

to the deponent is not an integral part of the affidavit. Preparing,
signing and swearing an affidavit are acts of the deponent;
admi ni stering oath and maki ng an endorsenent in proof thereof on the
affidavit are acts of the officer adm nistering the oath.

In T.M Jacob Vs. C Poulose & Anr., (1999) 4 SCC 274, the
Constitution Bench has reaffirned the |aw as stated earlier by two
Constitution Benches in Mirarka Radhey Shyam Ram Kunmar Vs.

Roop Singh Rathore, (1964) 3 SCR 573 and Ch. Subbarao Vs.
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Menber, Election Tribunal, Hyderabad, (1964) 3 SCR 213 and has

al so expl ai ned and expanded the principles laid down by the earlier

two Constitution Benches. |In T.M Jacobs case, copy of the election
petition delivered to the contesting respondent did not show that the
verification of the Notary Public required as per Rule 94-A and Form 25
was contained in the original and, therefore, the copy was objected to
as being defective and anounting to non-conpliance with the

requi renents of Section 81(3) of the Act. The case was pl aced before
the Constitution Bench specifically for reconsidering the Three-Judges
Bench decision in Dr. Shipra Vs. Shanti Lal Khoiwal, (1996) 5 SCC

181 and whil e doing so the Constitution Bench al so noticed anot her

| ater Three-Judges Bench decision of this court in Anil R Deshnukh

Vs. Onkar N., (1999) 2 SCC 205. The law laid down by the

Constitution Bench may be sunmed up as under: -

(i) The obj ect of serving a true copy of an election petition and
the affidavit filed in support .of the allegations of corrupt practice
of the respondent in the election petitionis to enable the
respondent to understand the charge against himso that he can
effectively neet the same inthe witten statenent and prepare

his defence. The requirenent is of substance and not of form

(Para 35)

(ii) The test to deterni ne whether a copy was a true one or not was
to find out whether any variation fromthe original was
calcul ated to mslead a reasonabl e person. (Para 33)

(iii) The word copy does not mean an absol utely exact copy. It
means a copy so true that nobody can by any possibility
m sunderstand it. (Para 34)

(iv) Substantial conpliance with Section 81(3) was sufficient and the
petition could not be dismissed, in Limne, under Section 86(1)

where there had been substantial conpliance with the

requirements of Section 81(3) of the Act. (Para 34)

(v) There is a distinction between non-conpliance with the
requi renment of Section 81(3) and Section 83. A substantia
conpliance with the requirenents of Section 81(3) read with the
proviso to Section 83(1) of the Act is enough. Defects in the
supply of true copy under Section 81 of the Act may be
considered to be fatal, where the party has been m sl ed by the
copy on account of variation of a material nature in the origina
and the copy supplied to the respondent. The prejudi ce caused
to the respondent in such cases would attract the provision of
Section 81(3) read with Section 86(1) of the Act The sane
consequence woul d not follow from non-conpliance with Section
83 of the Act. (Para 37)

(vi) The argurment that since proceedings in election petitions are
purely statutory proceedi ngs and not civil proceedings as

comonl y understood, there is no roomfor invoking and

i mporting the doctrine of substantial conpliance into Section

86(1) read with Section 81(3) of the Act, cannot be accepted

and has to be repelled. (Para 38)

(vii) It is only the violation of Section 81 of the Act which can attract
the application of the doctrine of substantial conpliance as

expounded i n Mirarka Radhey Shyam and Ch. Subbarao

cases. The defect of the type provided in Section 83 of the Act,

on the other hand, can be dealt with under the doctrine of

curability, on the principles contained in the Code of G vi

Procedure. This clearly energes fromthe scheme of Sections

83(1) and 86(5) of the Act. (Para 38)
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(viii) A certain amount of flexibility is envisaged. Wile an

i nperm ssi bl e deviation fromthe original may entail the

di smissal of an election petition under Section 86(1) of the Act,
an insignificant variation in the true copy cannot be construed

as a fatal defect. It is, however, neither desirable nor possible
to catal ogue the defects which may be classified as of a vita
nature or those which are not so. It would depend upon the

facts and circunstances of each case and no hard and f ast
formula can be prescribed. The tests suggested in Mirarka
Radhye Shyam case are sound tests and are now well settl ed.
(Para 40)

Dr. Shipras case, (1996) 5 SCC 181, was referred to, doubted
and distinguished in Anil R Deshnmukh, (1999) 2 SCC 205, which
also is a three-Judge Bench decision. Both these decisions were
pl aced before the Constitution Bench in T.M Jacobs case. |n Dr.
Shi pras case, the Constitution Bench decisions in Ch. Subharao and
Mur ar ka  Radhey Shyam have been just referred to vide para 10 but
not dealt wth. In T.M Jacobs case the Constitution Bench has
clearly held that the view taken in Dr. Shipras case must be confined
to the fact-situation of that case and cannot be considered to be of
general application. The statenent of law in Anil R Deshrukhs
case has been approved wherein the copy of the affidavit delivered to
the respondent did not bear the endorsenent of attestation or the sea
or stanmp of the attesting officer found on the original. But for the
absence of the notarial endorsenent, it was a true copy of the origina
as it was a zerox copy and was attested as true copy under the
signature of the election-petitioner. A copy along with notaria
endor senent was | ater .on furnished to the respondent. Applying the
theories of substantial conpliance and of curability this Court held that
the election petition was not liable to the dismissed inlimne. 1In
Har charan Si ngh Josh Vs. Hari Kishan, (1997) 10 SCC 294, the
defect in the copy of the affidavit supplied to the respondent was the
same as is in the present case and a three-Judge Bench of this Court,
solely by relying on Dr. Shipras case held that the election petition
was liable to be dismssed inlimne. In Dr. Shipra and Harcharan
Singh Josh __ both three-Judge Bench decisions, this Court has held
the defect to be not curable and the concept of substantial conpliance
havi ng no application in such a case. In Mirarka Radhey Shyans
case and T.M Jacobs case the Constitution Benches have hel d such
a defect to be curable and the test of substantial conpliance to be
applicable. The very prem se on which the decisions in Dr. Shipra
and Harcharan Singh Josh proceed, thus, runs counter to the view
taken by Constitution Bench. |In view of the Constitution Bench
deci sions, Dr. Shipras case and Harcharan Singh Joshs case
cease to be good | aw.

There is another angle fromwhich the point at issue may be
exam ned. |In Mirarka Radhey Shyans case the Constitution
Bench has held that where an affidavit is in the prescribed form but
there is a nistake in the verification portion of the affidavit such
m st aken verification of the oath conm ssioner cannot be a sufficient
ground for dismissal of the election petition summarily as the
provi sions of Section 83 are not mandatarily to be conplied with nor
nmake a petition invalid and such affidavit can be allowed to be filed at

a later stage al so. Qovi ously when the defect in the original affidavit
is renoved at a | ater stage, copy of such affidavit would al so be
supplied to the respondent only at such l|ater stage. |If the view of the

Hi gh Court in the order impugned before us is to be upheld, an

el ection-petitioner having filed an affidavit fully satisfying the

requi renent of Section 83(1) provisio and Rule 94-A in all respects but
havi ng made an om ssion in the copy of the affidavit delivered to the
respondent woul d be placed in a position worse than an el ection-

petitioner whose original affidavit filed with the election petition itself
did not satisfy the requirement of Section 83(1) proviso read with Rule
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94-A. This could not have been the intendnent of law. Such an
interpretation would, to say the | east, nmake a nockery of justice. That
non- conpl i ance with Section 83 cannot be a ground for dism ssal of

the election petition under Section 86 and the defect, if any, is curable,
has been the view taken by three-Judge Bench in Manohar Joshi Vs.

Nitin Bhaurao Patil and Anr. - (1996) 1 SCC 169 and also in H D

Revanna Vs. G Puttaswany Gowda and Ors.- (1999) 2 SCC 217

wherein all the decisions available till then have been considered. In
Kamal Narain Sarna Vs. Dwarka Prasad M shra and O's. -

(1966) 1 SCR 478, affidavit was sworn in before the clerk of Court
attached with the office of the District Judge enpowered by the

Di strict Judge under Section 139(c) of Code of Civil Procedure for the

pur pose of administration of oaths on affidavits nade under the Code

of Civil Procedure. The Election Tribunal allowed a fresh affidavit to be
filed in place of such affidavit treating it to be defective. On the
matter reaching this Court, a Constitution Bench held that an extrene

and technical viewwas not justified. The affidavit was held to be

proper ~and the second affidavit was held to be not necessary.

In the case before us, the copy of affidavit supplied to the

respondent no.1 fulfilled the object which the copy is intended to

serve. There was no such variation fromthe original, as was

calcul ated to m sl ead the respondent. There was no scope of

m sunder st andi ng for the respondent. The affidavit satisfied the test

of substantial conpliance, as propounded in Mirarka Radhey

Shayam and reaffirmed in T.M Jacob. The respondent no.1l was not
prejudiced. This is clear fromthe fact that no objection in this regard
was taken in the application dated 22:5.2000. In the next application
dated 5.6.2000, objection in this regard was taken and i medi ately

the election petitioner nmade available to the respondent another copy

of affidavit w thout defect. ~Thus the defect, if any, stood cured as held
in Anil R Deshnukhs case.

For the abovesaid additional reasons | agree with ny |earned
brot her that the judgnent of the H gh Court has to be set aside and

the case remanded to the Hi gh Court for trial and di sposal of the
el ection petition on nerits.

(RC Lahoti )

August 28, 2001.




