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ACT:

HEADNOTE

JUDGVENT:

N.P. SINGH J.:

1. The Muinicipal Conmittee, Jind, has filed this appea

for setting aside the judgnent of the Additional District
Judge (hereinafter referred to as 'the Court of Appeal’)
decreeing the suit filed on behalf of the respondent, which
had been disnmissed by the Trial Court. The Second Appea

filed on behal f of the appellant, 'before the H gh Court was
dismssed in Ilimne. Thereafter, Special Leave Petition
(Givil) No.562 of 1987 was filed before this Court, which
was permtted to be withdrawn, to enable the appellant to
file a Review Petition before the Hi gh Court. That Review
Petition was dismssed by the H gh Court —saying that  no
ground for review had been made out.

2. The respondent filed the suit in guestion for
injunction restraining the appellant frominterfering  with
the possession of respondent over 5 kanals of |and, com
prised in Khewat No. 134, Khatoni No. 155, rectangle No.
173, Killa No.27/1. The respondent clainmed to be the owner
of the said land and asserted that he was in . possession
t her eof .

3. The claimof the respondent was resisted on behal f of
Muni ci pal Committee saying that the said respondent was nei -
ther the owner of +the land in question nor he was in
possessi on thereof. It was asserted that the |and being
"gair-munkin johar", in which the Minicipal Commtee had
already constructed a park, there was no question of the
respondent acquiring any right title interest in the sane.
According to the appellant, the said respondent had mnade
some unaut horised encroachment over the sanme because of
which a statutory notice was given to him which was
chal | enged by the said respondent in the suit in question

4, The | earned subordi nate Judge on consideration of the
materials on record came to the conclusion that t he
respondent had failed to prove that he was the owner and was
in possession of the suit land. On that finding the suit
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was dism ssed. The Court of Appeal, set-aside the finding
recorded by the Trial Court and decreed the suit of the
respondent, saying that the tide of Prem Singh, who was
all eged to be the predecessor in interest of the respondent,
had been established. It was also held that the appellant
was in possession of the suit property. The Second Appea
filed on behalf of the appellant-Mnicipal Commttee as
al ready nentioned above was dism ssed. The Review Petition
filed to recall the order of disnissal of the Second Appea
was al so dismissed in |imne

5. It may be mentioned at the out-set that throughout the
suit has been treated to be a suit based on title and for
confirmati on of possession. The |earned counsel, appearing

for the appell ant-Minicipal Conmittee, pointed out that the
Court of Appeal while decreeing the suit of the respondent,
commtted a serious error-of |aw when before examning the
guestion as to whether respondent had been able to establish
his title over the suit land, it proceeded to consider only
the material s-on record in support of the claimof the pos-
sessi on . made on behal f of the respondent. The- Trial Court
had exami ned the claim
284
of the title made on behal f-of the respondent in detail and
had recorded a finding that the said respondent had failed
to prove his title/'to the suit. Even the sale deed through
whi ch the said respondent clainmed to have purchased the | and
in dispute had not been produced before the Court. An
obj ection was taken on behalf of the appellant against that
part of the judgment of the Court of Appeal, where it has
been stated that although the respondent had not produced
the sal e deed through which he had acquired the title to the
land in question but that was of no consequence as that fact
had been adnitted by the Minicipal Comittee. In this
connection, reference was made to the witten statenent
filed on behalf of the Minicipal Conmittee disputing the
title and possession of the respondent. Qur attention was
drawmn to the plaint, filed on behalf of the respondent, and
the witten statenent filed on behalf of the appellant. The
respondent has sinply stated in respect of his title and
possession in paragraph 1 of the plaint:
"That plaintiff is owner and in possession _of
the property details of which-are given in the
head note of the plaint.
The head note of the plaint says:
"Suit for permanent injunction restraining the
def endant fromtaking forcible possession of
the land conprised in khewat No.113 Khat oni
No. 155 Rect. No. 173 Killa No.27/1 measuring 5
kanal s as pr Janmabandi 1974-75 situated in the

revenue estate of Jind and further

the defendant from interferring into pos-
sessi on of t he plaintiff and further
restraining the defendant from raising any
construction on it".
No details have been stated in the plaint as to how the
respondent becane the owner of the land in question and when
he came in possession thereof. On reading paragraph 1 along
with ’'head note’ aforesaid, it appears that the claim for
title has been made on behalf of the respondent only on
basis of janmabandhi for the year 1974-75 of the revenue
estate of Jind. Inspite of our repeated quarries to the
counsel appearing for the respondent, no explanation was
furni shed on behalf of the respondent, as to howin a suit
based on title no details in respect of the acquisition of

restrainin
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the title were stated in the plaint. In the witten
statement filed on behalf of the Minicipal Comrmittee in
respect of the assertion made in paragraph 1 of the plaint,
it has been said:
"That para 1 of the plaint is and denied. The
plaintiff is not in possession of the suit
property. In fact suit property is Gir-Mm
Kin Johar. Nagarpalika has converted it into
par k. Suit property is of Nagarpatika, Jind
and the plaintiff has no concern with the suit
property".
6. The counsel appearing for the respondent, could not
explain as to how in face of such clear denial of the title
and possession of the respondent by the Minicipal Committee
in its witten statenent, the Court of Appeal proceeded on
the assunption that the acquisition of the title through the
sal e deed, which had not been produced before the court, was
an admitted fact in the case and had never been questioned
by the Minicipal Committee. According to us, when the Court
of Appeal' proceeded to consider the evidence relating to the
possession_of  the respondent after the alleged date of
purchase by himthrough the sale deed in question, which was
never produced before the Court, the Court of Appea

commtted a grave error. It never applied its mnd to the
main is-

285

sue, in a suit based on title, whether the -respondent had
proved his title to the suit property. It cannot be
di sputed that onus to prove his title to the property in
guestion was on the said respondent. It further appears,

that on behalf of the appellant, it was pointed out before
the Court of Appeal that the said respondent- was  claimng
the share of one of the co-sharers in'the patti, but no co-
sharer can convey title to a -specific part of  joint
property. Having omtted to consider the basic issues in
the case, the Court of Appeal proceeded only to consider the
revenue records fromthe year 1974-75 |li ke jamabandhi for
the year 1974-75 and Khasra G ndwari pertaining to'the year
1977-79.

7. The claimof the respondent was that he had purchased
the suit land through a sale deed in the year 1970.
Thereafter he filed a suit on 17.4.1971 for permanent
i njunction against the appellant. ’'Mat suit was ultimtely
withdrawn on 7.11.197 with permission to file a fresh suit.
Utimately, the suit with which we are concerned was filed
on 23.8.1979. In this background any reliance on entries in
the revenue records after 1971 was of not much _consequence
and val ue, because the respondent had already instituted the

earlier suit which was then pending. In any case, an  order
of nmutation in the nane of the respondent in the revenue
records can not be ;a source of title. In the  case of

Nirman Singh v. Lal Rudra Partab, 1926 PC 100, in respect of

mut ati on of names in revenue records, it was said:
"They are nothing of the kind as has  been
poi nted out tines inmunerable by the Judicia
Conmittee. They are nuch nore in the nature
of fiscal inquiries instituted in the interest
of the State for the purpose of ascertaining
whi ch of the several «claimants for t he
occupati on of certain denom nati ons of
i movabl e property nmay be put into occupation
of it with greater confidence that the revenue
for it will be paid.
It islittle less than a travesty of judicia
proceedi ng to regard the two orders of the
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Extra Commi ssi oner of Bahr ai ch and
M.ML. Ferrar, Deput y Conmi ssi oner, as
j udici al determi nations expelling proprio
vigore any individual from any proprietary
right or interest he claim in i movabl e
property".
8. Faced with this situation, the | earned counsel for the
respondent, took a stand that even if the respondent had
failed to prove his title, the suit filed on behalf of the
respondent, should be treated as a suit based on possession
and dispossession in terms of Section 6 of the Specific
Relief Act, 1963. Once a suit has been filed by the
respondent claimng to be the owner and being in possession
of the land in question, howthat suit can be treated as a
suit based on possession and di spossession Section 6 of
without reference totitle? the Specific Relief Act, 1963
says that if any person is di spossessed without his consent
of imovabl e property otherwi se than in due course of |aw,
he or any person claimng through himmy, by suit, recover
possessi on thereof, notw thstanding any other title that nmay
be set up in such suit. Section 6 is a corresponding
provision to Section 9 of the Specific Relief Act, 1877,
Section 9 of the earlier Act, which has been retained wth
some changes in the Specific Relief Act, 1963 is based on
the principle that 'even a trespasser is entitled to protect
his possession except against a true owner ‘and purports to
protect a person in Possession from being dispossessed
except in due course of law. Section 6

286

provides a summary renedy for-a person who, being, in
possession of inmovable property is ousted therefrom In
such circunstances, it 1is possible that the person so

di spossessed may pursue sumary and speedy renedy  through
the nmediumof the Cvil Court for restoration of possession
It has been said that this Section is a reproduction of
provi sion of the Roman Law under which by an interdictum de
vi a person wongfully dispossessed from property could
recover it by proving previous possession, w thout being re-
quired to prove his title. D sputed questions of title are
to be decided by due process of law but the peacefu
possession is to be protected from a trespasser under
Section 6 of the Act without regard to the question of the
origin of the possession. Such suit can be entertained and
decreed only where both the plaintiff and the defendant have
no title to the suit land, but as the plaintiff proves his
prior possession because of that he is entitled to a decree
for possession against the defendant who has dispossessed
hi m The plaint of such a suit must aver only previous
possessi on and di spossession by the defendant, other /wi se
than in due course of law. In the case of Perry v.
Clissold, 1907 AC 73, it was said: -
"It cannot be disputed that a person in
possession of land in the assumed character of
owner and exercising peaceably the ordinary
rights of ownership has a perfectly good title
against all the world but the rightful owner.
And if the rightful owner does not cone
forward and assert his title by the process of
law within the period prescribed by t he
provi si ons of the statute of Limtation
applicable to the case, his right is for ever
ext i ngui shed and the possessory owner acquires
an absolute title. "
The aforesaid view was approved by this Court in the case of
Nair Service Society v, K C. Al exander, AR 1968 SC 1165 =
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(1968) 3 SCR 163. This Court said in connection with the
plaintiff of that case that he being in peaceful possession
was entitled to remain in possession and only the State
could evict him It was further said that the action of the
Society was a violent invasion over the possession of the
plaintiff. It was pointed out:-
"...the law as it stands in India the plain-
tiff could naintain a possessor suit under the
provi sions of the Specific Relief Act in which
title would be immterial or a suit for
possession within 12 years in which t he
guestion of title could be raised.”

9. W fail to appreciate as to how the principle of
Section 6 of Specific Relief Act, 1963 can be applied in the
facts and circunstances of the present case. The

respondent, who was the plaintiff, never alleged that he had
been di spossessed by the appel l.ant-Mini ci pal Committee. On
the other hand, he claimed to be the owner of the land in
guestion ‘and  asserted that he was in possession over the
sane. He sought for permanent injunction restraining the
appel lant- frominterfering with his possession. Both the
parties | ed evidences in support of their respective clains
i ncluding on the question of title.

10.1t was pointed out, on behalf of the appellant, that in

the records, land including the portion which is in the
di spute had been recorded as gair nmunm kin johar which neans
a public pond. The Trial Court referred to all docunentary

evi dences in support of the finding that the respondent was
attenpting to encroach upon a portion of a public |and, over
whi ch he coul d
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not have acquired any title. The Court of Appeal, " instead
of finding from the materials on record whether t he
respondent as plaintiff has proved his title and subsisting
settled possession in respect of ~the disputed | and,
proceeded to record a finding on the claimof the possession
of the respondent, prinmarily on basis of the entry ' in the
revenue records nade in the year 1974-75 and thereafter
during the pendency of the first suit filed on behal f of the
respondent . The Court of Appeal committed —a substantia
error of law by decreeing the suit of the respondent w thout
recording a finding in respect of his claimof title -over
the suit land. W are of the view that the H gh Court could
not have dism ssed the Second Appeal filed on behalf of the
appel | ant - Muni ci pal Comittee in |imne

11.On behal f of the respondent, reference was nade to the
case of Chhote Khan v. Mal Khan, AIR 1954 SC 575, where it
was said by this Court that entries in Jamabandhies  fal
within the purview of the record of rights under Section 31
of the Punjab Land Revenue Act and as such are to be
presumed to be, true wuntil the contrary is proved.
Ref erence was al so made to the case of Durga Singh v. Tholu
AR 1963 SC 361, where it was said that in an ejectment suit
a finding by the District Judge on the question whether the
def endants were the tenants of the plaintiff arrived at, on
the consideration of all evidence, oral and docunentary,
adduced by the parties, was a finding of fact and could not
have been set aside in Second Appeal by the H gh Court.
Reliance was also placed on the case of Vishwa Vijay v.
Fakhrul Hassan, AIR 1976 SC 1485, in which this Court held
that the finding o |ower appellate court on the question
whet her entries in revenue record were genui ne or fraudul ent
was a question of fact and could not be set aside in Second
Appeal . It has al ready been pointed out that the Court of
Appeal wi thout considering the question whet her t he
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plaintiff-respondent had proved his title to the property in
di spute proceeded to exam ne whether the said respondent was
in possession thereof In a suit for ejectment based on title
it was incunbent on part of the Court of Appeal first to
record a finding on the claimof title to the suit |and made
on behalf of the respondent. The Court of Appeal never
inquired or investigated that question which was at issue
saying that the title of the plaintiff-respondent was
admtted by the appellant. This was a serious error of

record. The title and possession of the respondent had
al ways been di sputed by the appellant fromthe stage of the
witten statenent . In this background, suit of the

respondent could not have been decreed nerely on basis of
entries in the revenue records during the pendency of the
earlier suit filed inthe year 1971. As such the cases
relied wupon on behalf of the respondent have no bearing on
the facts of the present appeal:. A substantial question of
law was involved in the Second Appeal presented before the
Hi gh Court against the judgnent of the Court of Appeal and
the High Court ought to have interfered and set-aside the
judgnent of the Court of Appeal

12. Accordingly, the appeal is allowed. The judgment of the
Court of Appeal and the orders passed by the H gh Court are
set asi de. The judgrment of the Trial Court s restored.
There is no question of injuncting the appellant fromtaking
further steps in connection with the suit [land over which
the respondent had neither title
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nor he was in possession thereof However, in the facts and
circunstances of the case, there shall be no orders as to
cost.




