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The present IAs relate to acceptability of the report given
by the Expert Committee relating to alleged violation of the
environnental norns by the respondents.

Background facts in a nutshell are as foll ows:

The Del hi Devel opnent -Authority (in short the ' DDA )
proposed the devel opnent of International Hotel Conplex on
315 hectares of land situated in the Vasant Kunj area after the
sane area was identified in the Master Plan for Del hi 2001 for
urban use. According to the applicants, the said area under
the earlier Master Plan 1962 was identified as green area but
there was a change of user to urban area under the latter
Master Plan i.e. Master Plan 2001. DDA pl anned to devel op
the said area for construction of Hotels, Convention Centres
etc. Initially, by an order dated 13.9.1996 this Court directed
inter alia as follows:

"The proposal of the Del hi Devel opnent
Authority (DDA) called International Hotels
Conpl ex (Compl ex on 315 hectares of prine
land situated in South Delhi is before us for
consideration. In the affidavit filed by M. Arun
Khai sal kar, Comm ssi oner (Pl anning), (DDA,
the details of the devel opnent in respect of the
sai d 315 hectares has been given. It is not
di sputed that the Master Plan of Del hi 2001
was anended on June 17, 1995 whereunder
out of the total area of the complex the area
assigned for residential purposes was reduced
from 100 hectares to 49 hectares and for
conmer ci al purposes increased from38
hectares to 65 hectares. Apart fromthat 39
hect ares have been earmarked for public and
sem -public, 15 hectares for transportation
and remai ni ng 147 hectares for recreationa
pur poses.

It is stated in the affidavit that there is an
acute shortage of tourist accommdation in
Del hi and as such it is necessary to provide
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sites for 4/5 Star Hotels, Institutions,

Hospital, Shopping Mall etc. It is further stated
that the Conplex area is not a part of the

Ridge. It is about 2 Km away from Southern &
South Central Ridge.

We have heard M. V.B. Saharya, |earned
counsel for DDA and also M. P.C Jain,
Consul tant, Planner, DDA. W have heard M.
Mehta, Dr. Rajiv Dhawan and ot her | earned
counsel assisting us in this matter.

M. Sunder Subranani an, Menber of
Citizens for the South Western Lake
W derness & Gthers and of PILSARC, has filed
an affidavit pursuant - to this Court’s order
dat ed Septenber 4, 1996. It is stated in the
affidavit that the area is topographically a part
of the South Ridge which is to South Del hi
what the Central Ridge is to Central Delhi. It is
further stated in the affidavit that the area is
| ake studded covering over 1000 acre. The
affidavit indicates that the area was kept green
under the 1962 Master Plan in the Draft Zona
Pl an of 1993 (ZDP Zone 121993-Z- P/ F/ 93-52)
of the DDA 2001 Master Plan. It is further
stated that this area is the natural extension of
Sanjay Van a notified reserve forest and a part
of Ridge. Along with the affidavit, various
phot ogr aphs have been attached to depict the
ecol ogy of the area.

This Court in Vellore Citizens Wl fare
Forumv. Union of India and Os. (JT 1996 (7)
SC 375) has observed that the devel oprment
and environnment protection nmust go together.
There shoul d be bal ance between devel opnent
and environment protection. It is, therefore,
necessary that before the proposed Conpl ex
of the DDA is brought into execution, it should
have environment cl earance fromthe
authorities concerned. The whol e of the area
has to be surveyed fromthe point of view of
envi ronnent protection. In other words, the
envi ronnent inpact assessnent of the area
has to be done by the experts. W are of the
view that the authority contenpl ated by
Section 3(3) of the Environment (Protection)
Act, 1986 ('the Act’) can be the only
appropriate Authority to look into the
envi ronnent protection side of the present
project or any other project which the DDA or
any other Authority may initiate in future.
Needl ess to say that the City of Delhi is already
hi ghl y congested and has been rated by the
Worl d Heath Organi zation as the 4th nost
polluted city so far as the air pollution is
concerned. It is, therefore, necessary that the
devel opnent in the city should have
envi ronnent al cl ear ance.

We, therefore, direct the Centra
CGovernment to constitute an Authority under
Section 3(3) of the Act and confer on the said
authority all the powers necessary to deal with
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the environnental protection issue arising out

of the project in hand or any other project

which may in future come under its

consi deration. The authority shall he headed

by a retired Judge of a Hi gh Court and it may
have ot her menbers \026 preferably experts in the
field of pollution control and environnent
protection to be appointed by the Centra
CGovernment. The Central Governnent shal

confer on the said Authority the powers to

i ssue directions under Section 5 of the Act and
for taking neasures with respect to the

matters referred to in clauses (i), (iii), (iv), (vi),
(viii), (ix), (x) and (xii) of sub-section (2) of
Section 3 of the Act. The Central GCovernment

shal |l constitute the Authority before October

10, 1996. This Authority shall have the
jurisdiction over the National Capital Region as
defi ned under the National Capital Region

Pl anni ng ‘Act, 1985.

Needl ess to say that the authority so
constituted shall keep in viewthe
"Precautionary Principle* and other principles
laid down by this Court in Vellore Citizens
Wel fare Forumis case (supra). The Authority
shall lay down its own procedure

We further direct that till the tine the
Conplex is cleared by the Authority so
constituted by the Central Governnent, there
shal |l be no construction and no devel opnent
of any kind in the area by the DDA or by any
ot her authority. The DDA can, however, clean
the area and plant trees if they so wish.

The proceedings initiated on Kuldip
Nayar’'s letter are di sposed of."

Subsequently, on an application filed, this Court by an
order dated 19.8.1997 held that 92 hectares of |and out of the
af oresaid 315 hectares of |and was a constraint area and only
in respect of the balance 223 hectares of land the
constructions have to abide by the conditions of clearance.
Subsequently, a Wit Petition was filed (WP. No. 564/2003)
whi ch was dism ssed by an order dated 8.3.2004. Pursuant to
the directions of this Court the Committee constituted has
given its report. The recommendations nade by the
Committee are as follows:

1. The project site has topographical features
simlar to that of the ridge. Various studies,

i ncludi ng El A docunents submitted now for

obt ai ni ng environnental clearance, establish the
environnental value of this area, particularly as a
zone of groundwater recharge. Therefore, DDA

shoul d have exercised adequate environnenta
precauti on based on a sustai nabl e environnental
management approach. There is no evidence that

the environnental inpact of the construction of
mal | s was assessed beforehand and that the

devel opnent of this area for comrercial activities is
in accordance with the Mster Pl an

2. DDA’ s advertisenent (Hi ndu Dec 12, 2003 )
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states: "purchaser would be required to obtain
necessary cl earance for the project fromthe EPCA
and/ or DPCC before subnitting the plans for
sanction to the Buil ding Dept of DDA'. There is no
confirmation that this requirement was fulfilled by
the allottees.

3. DDA has nentioned that FAR for the projects
under reference is pegged at 1.0. However, it is seen
that for all the buildings proposed in Plot no. 1 to 5,
DDA has permitted a hi gher FAR whi ch works out

to 1.25 to 1.29

4, In hindsight it is evident that the |ocation of
| arge conmercial conplexes in this area was
environnental |y unsound. Now many proponents

have constructed very substantially and really
speaki ng awar di ng cl earances even with conditions

is largely a conprom se with de-facto situation. The
Expert Committee is of the opinion that at this stage
only danmage control is possible by strict

i mpl ement ati on of effective EMP and resource
conservation measures-in the project construction

and operational stages.

5. As stated earlier in the interi mreport, the
Conmi ttee suggests that the M nistry of

Envi ronnment & Forests and the Supreme Court nay
consi der inposing a penalty on the project
proponents who comenced constructi on works

wi t hout obtai ning environnental clearance in
contravention to the Notification in July 2004.

6. Exi sting vacant plots (no. 6 and 7) of the
shoppi ng mal | conpl ex shoul d not be-auctioned by
DDA for nore nalls or comrercial activities. They
nmay be kept open as a fringe of the bio-diversity
park or earmarked for devel opnent of any comon
facilities that nay be needed in the area.

7. Treat ed sewage from Vasant Kunj Sewage
Treatnment Plant nust be utilized as nuch as

possi bl e for such purposes as water cooled chillers,
toilet flushing, gardening and horticul ture and fl oor

washing. This will reduce the requirenent of fresh
wat er .
8. The aforesaid purposes will need tertiary

treatnent of sewage. Since the allottees of offices
and nmal | s have proposed to carry out entire

treatment up to tertiary level on their own, it should
be possible for themto treat the treated sewage

recei ved from Vasant Kunj sewage treatnment plant

to the required | evel.

9. Wi | e rai nwat er harvesting shoul d be done,
the w thdrawal of ground water should not he
permtted in the shopping nall area.

10. For construction, use of ready-m x concrete
(RMC) shoul d be made compul sory so as to reduce
novenent and storage of materials and generation

of dust.
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11. Utilization of solar energy nust he naxim zed
in all these proposals both for heating water and
generating power to light up corridors and parKki ng.

12. A Monitoring Commttee may be constituted
for overseeing the project so as to ensure effective
i npl enentati on and conpliance to environnenta

saf eguar ds".

In support of the applications, |earned counsel has
submitted that it has never been held by this Court that 92
hectares of land are not a part of the ridge. On the contrary,
the first order itself made the position clear. The clarification
by order dated 19.8.1997 had really expressed no opinion on
the question whether the |and was a part of the ridge. A
report was given by the Environnental Pollution (Prevention
and Control) Authority (in short 'EPCA') chaired by Shri Bhure
Lal wherein it has been clearly stated that environnmenta
factors were not in favour of urban devel opnment use of | and
and the entire parcel of |and should be devel oped as green
Therefore, it is subnittedthat there has been clear violation of
the norns fixed on 7.7.2004.

Per contra, /| earned counsel for DDA and the allottees
inter alia submtted that the applicants are trying to re-open
an i ssue which had becone final about a decade back. The
order dated 19.8.1997 nade the position-absolutely clear that
92 hectares of land was constraint area and was not an
integral part of Delhi Ridge. Qut of the said 92 hectares of
l and, only 19 hectares of said |and are sought to be utilized for
the purpose of construction. Learned counsel for the DDA
additionally submtted that |ong back the 92 hectares of |and
have been declared constraint area and there has never been
any challenge to the Notification. I1n a nutshell, DDA and
al l ottees have prayed for dism ssal of the applications.

The first order of this Court which was relied i.e.
13.9. 1996 has been quoted above. It would be appropriate to
guote the subsequent orders. They are as foll ows:

Order 19.8.1997

"Havi ng heard | earned counsel for the parties
and the | earned Additional Solicitor General
we are satisfied that this Court’s Order dated
13.9.1996 on I . A No.18 in WP ( C) No.4677/85
is in effect to govern the constructions made
under the proposal of the Del hi Devel opnent
Authority (DDA) called 'The Internationa
Hotel s Compl ex’ in South Del hi and mention of
the area of 315 hectares in relation to that
conplex is inadvertent since the DDA’ s
proposal itself excluded the constraint area
descri bed at page 33 of the paper book (page
13 of the booklet) which is a total of 92
hectares including the shopping Mall and

Hotel site of 25 hectares within which is

| ocated the site of the petitioner’s proposed
Hot el under construction in an area of 4
hectares. In other words, the proposal of the
DDA cal led "The International Hotels Conplex"
in South Delhi is to be understood as that for
the area of 315-92 = 223 hectares as shown in
the DDA's proposal itself. This clarification of
this Court’s order dated 13.9.1996 has becone
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necessary on account of the fact that the
concerned authorities are construing the order
dated 13.9.1996 to operate also in respect of
the aforesaid constraint area of 92 hectares in
addition to sone other areas which are even
outside the area of 315 hectares. However, it is
nmade clear that the petitioner and all other
simlarly situated outside the 223 hectares of
the area of the proposal of the DDA are
required to abide by all the conditions of

cl earance fromthe environnental authorities

i ncludi ng taking the neasure necessary for
checki ng pollution and other requirenents of

I aw.

In view of the manner-in which this
Court’s aforesaid order dated 13.9.1996 is to
be construed, the order of the Authority of 31st
January, 1997 and 7th March, 1997 do not
survi ve.

The Special Leave Petition is disposed of
in these ternms".

Order dated 8.3.2004
"W are satisfied that the proposed Mall is on
the area neasuring 92 hectares of |and, which
has al ready been excluded by the order of this
Court on 19th August, 1997. In that view of the
matter, we do not find any merit-in this
petition. It is accordingly dism ssed. However,
this order will not preclude the petitioner from
availing any renedy, which nay be available to
hi m under | aw. "

The order dated 19.8.1997 makes the position clear that
92 hectares of land were kept out of consideration‘and in fact
it was clearly declared to be a constraint area. The expression
"constraint area’ has its own connotation. As-has been pointed
out by learned counsel for the DDA, a Notification in respect of
the land in question has been issued. The said Notification has
never been challenged. The EPCA' s report dated 6.10.1999
nowhere indicates that the land in question was a part of the
ridge. Both the EPCA and the Expert Committee’s report under
consi deration refer to the land as "similar to ridge area".
Significantly, the EPCA in its report has taken note of the fact
that there is no statutory definition of "ridge". That being so, at
this juncture, it would be inappropriate to reopen the whol e
i ssue as to whether the land in question was a constraint area
or ridge land. A bare reading of the order dated 19.8.1997
makes the position clear that this Court had treated the |and
as constraint area. It has been enphasi zed by | earned
counsel for the petitioners that the Expert Conmittee s report
i s per se unacceptable because it has focused nore on the
aspects of regularizing the unauthorized areas rather than on
the consequences flowing fromthe non observance of the
procedure before undertaki ng any construction. It is stated
that this Court has taken serious view of unauthorized
construction and sonme tinmes on the basis of perm ssions,
wongly granted. Various decisions in this regard are relied on

In response, |earned counsel for the respondents have
stated that their lands were allotted by the DDA. As per
Notification No.SO 60(E) dated 27.1.1994 for the first tine a
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provi sion for obtaining environnental clearance by a Centra
CGovernment ( MbEF) before undertaking any new project |isted

in Schedul e\0261 to the Notification was introduced. The
Notification did not relate to new construction projects and as
such did not apply to themis the stand of the respondents.
The auction was conducted by DDA. Havi ng undertaken the
project, huge investnents have been nade and with sanction

of building plans they applied for. In sone cases applications
were filed before DPCC for obtaining clearance under the Air
and Water Acts. According to themprior to 7.7.2004 no ot her
envi ronnental cl earance was required except clearance as

af ore-stated. The auction Notice of DDA dated 12.12.2003
nmentions about clearance from EPCA. According to the
respondents, this referred to the draft Notification dated
7.10. 2003 whi ch proposed to include new construction

projects within the anbit of the parent Notification dated
27.1.1994. According to them the anendment by Notification
dated 7.7.2004 postul ates post facto cl earance contenpl at ed
for new construction projects undertaken

I'n_sone cases the Expert Committee after public hearing
has nade the recomendations with certain stipulations. It
has been clearly stated that the project can be reconmmended
for environnental clearance. The confusion arose because
DDA all through gave an inpression to the parties
participating in auction that all requisite clearances had been
obtai ned. Had such parties inkling of an idea that such
cl earances were not obtai ned by DDA/ they would not have
i nvested such huge suns of mnoney. The stand that wherever
constructi ons have been nmade unaut horisedly denolition is
the only option cannot apply to the present cases, nore
particularly, when they unlike, where sonme private individuals
or private limted conpanies or firms being allotted to have
made contraventions, are corporate bodies and institutions
and the question of their havingindulged in any mal practices
in getting the approval or sanction-does not arise. Some of the
allottees are the National Book Trust, School of Planning or
Architecture, Shri Ram Vithal a Sikha Seva Samiti
International Centre for Alternate Dispute Resolution and
Institute for Studies and | ndustrial Devel opnent. |n nost of
these cases the constructions are already conpl ete and have
beconme functi onal

DDA had al so made sone constructions at the site-in
guestion. That being so, it is submtted that the
recomendati ons nmade by the Expert Committee shoul d be
accept ed.

Learned counsel for the DDA while adopting the
subm ssi ons nmade by the other respondents submtted that
the DDA proceeded on a bona fide inpression that all requisite
cl earances had been obtained by it. There was no question of
it acting in mala fide nmanner or irregular manner

In view of what has been stated above, the MdEF has now

to take a decision by taking the land as constraint area. It is
needl ess to say that even if the land is held to be constraint
area the constructions thereon have to be made after having

the requisite clearance. The MbEF shall take note of the

stands projected by the respondents. W are prima facie

sati sfied about the bona fides of the respondents but at the
sanme tinme it needs no enphasis that DDA should have been

nore transparent in ensuring that it was not putting a site for
auction where there was scope for litigation. It had definitely
created an inpression that all necessary clearances had been
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obt ai ned, though it does not appear to be so. Wuat remains to
be deci ded as to what renedi al neasures including inmposition
of such anpunts as costs can be taken

Let the MoEF take a decision within a period of 2 nonths
fromtoday to avoid unnecessary delay. The I As. are
accordi ngly di sposed of.




