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PETI TI ONER
R K. KHANDELWAL

Vs.

RESPONDENT:
STATE OF U. P. & OTHERS

DATE OF JUDGVENT11/08/1981

BENCH

CHANDRACHUD, Y.V. ((CJ)
BENCH

CHANDRACHUD, Y.V. ((CJ)
VARADARAJAN, A. (J)

Cl TATI ON
1981 AIR 1673 1981 SCC (3) 592
1981 SCALE (3)1149

ACT:

Constitution of India 1950 Articles 226 and 136-
Admi ssion to M D.. Cour se- Change in  the practice of
adm ssi on- Whet her discontinuance of a mere Practice wll
sustain a charge of injury to legal rights.

Appeal by special |eave-New Point-Discrinmnation not
taken in wit petition-Not argued in H.gh Court-Not
mentioned in S.L.P.-Plea not permtted.

HEADNOTE

The appel | ant applied for ~admission to the MD
(Paedi atrics) Course for the _acadenmc year 1979-80. He had
passed his MB.B.S. Exam nation in Decenber, 1976. There
were ot her students who had applied for adm ssion along with
the appellant. Sonme of them had passed their” MB.B.S.
Exami nation prior to Decenber 1976 and had secured higher
mar ks than the appellant. The nunber of seats being linited,
admi ssions were given according to nmerit and four students
who had secured the highest nunber of nmarks were given
preference to others regardless of the year in which they
had passed their M B.B.S. Exam nation

The appellant filed a wit petition in the H gh Court
challenging the E decision of the college by which he was
deni ed adm ssion. The petition was dism ssed summarily by a
Di vision Bench on the ground that the relief | of nandanus
could not be granted since the appellant had.  failed to
establish that any of his legal rights was violated.

In the appeal to this Court it was contended on behal f
of the appellant that: (a) For many years in the past
candi dates who had passed the D.C.H Exam nation were
preferred for admission to the MD. Course but that the
Uni versity suddenly discontinued that practice, as a result
of which he had to conpete with others who had passed their
M B.B.S. Examination, and (b) the ratio 1:1 between teachers
and students was relaxed fromtime to tinme by the University
and that the appellant was discrimnated against by the
arbitrary refusal of the authorities to relax the ratio in
his favour.

Di sm ssing the appeal
N

HELD: The appellant has failed to make out a case of
injury to any of his legal rights. Because of interimorders
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passed by this Court directing the College and the
University to admt the appellant to MD. Course in
Paedi atrics, the Coll ege cancelled the appellant’s adni ssion
tothe D.C.H Course. |If the appellant has passed the M D
Exam nation, he should be declared to have passed it like
any other student. He should not be subjected to any
di sadvantage for the

284

reason that he was not entitled initially to be admtted to
the MD. Course in Paediatrics. If he has failed he should
be permitted to take the examination again (or again and
again) in accordance with the rules of the University. Since
the result of the other students, who had appeared for the
M D. Exam nation along with the appellant, was declared in
February, 1981 the appellant’s result to be declared
forthwith. [287 B-F]

(a) There was no rule at- any time requiring that an
appl i cant . seeking adm ssion to the MD. Cour se in
Paedi atrics had to pass his D.C H Exam nation. That such a
practice was recogni sed over nmany years or that such was the
under st anding of all concerned has been denied on behal f of
the Coll ege. Besides discontinuance of a mere practice
cannot sustain a charge of injury to legal rights. The
practice had not ripened into a rule and the University was
under no obligation toadmt only those who had passed their
D.C.H Exam nation. /The appellant therefore cannot nmake a
grievance of a change in the practice for adm ssion to the
M D. Course. [285 G 286 B]

In the instant case no one was admitted to the MD.
Course who had secured  |esser marks than the appellant. He
was sixth in order of nerit-and there were only four seats
avai | abl e. [286 E]

(b) If there is a power to relax the ratio, that power
nmust be exercised reasonably and fairly. It cannot be
exercised arbitrarily to favour sonme students and to
di sfavour sone others. [286

In the instant case this point of discrimnation was
not taken in the wit petition filed in the H gh Court, not
argued in the Hgh Court, and not even nentioned in the
Speci al Leave Petition. The question -as to whether the
authorities have the power to relax the ratio and the
further question as to whether that power has been exercised
arbitrarily raise new points into which it is difficult to
enquire for the first time. This plea cannot therefore be
entertained. [286 H 287 A

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2324 of
1980.

Appeal by special leave fromthe judgnent and  order
dated the 23rd April, 1979 of the Allahabad H gh Court in
Cvil Msc. Wit No. 2228 of 1979.

Dr. L. M Singhvi, and S. K Verna for the Appellant.

M's. Shobha Di kshit for Respondent Nos. | & 2.

S. N Kacker and B. R Agarwala & P. G Gokhale for
Respondent No. 4.

The Judgrment of the Court was delivered by

CHANDRACHUD, C. J.: The question which arises for
consideration in this appeal is whether the appellant, Dr.
R K
285
Khandelwal , is entitled to be adnitted to the M D. Course
in Paediatrics of the Agra University and whether in denying
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himthat opportunity, the State has violated any of his
| egal rights.

The appel |l ant passed his MB.B.S. Exanination fromthe
S. N Medical College, Agra, in Decenber 1976 and conpl eted
his internship in Decenber 1977. Being desirous of
prosecuting post-graduate studies in Paediatrics, he took a
year s house job in the Paediatrics Department of the S. N
Medi cal Coll ege Hospital, which he conpleted in January
1979. He then applied for admission to the M D. Course in
Paedi atrics for the acadenic year 1979-80. He was admitted
tothe D.C.H Course but he was refused admission to the
M D. Course on two grounds: First, that amongst the
applicants for the M D. Course in Paediatrics there were
four students who had secured higher marks than himin the
M B.B. S. Exam nation, _and second, that on the basis of the
1:1 ratio between teachers and students, there were only
four seats avai l'able “for the post-graduate course in
Paedi atrics.

The appellant filed a wit petition in the H gh Court
of Allahabad challenging the decision of the College by
whi ch he —was denied adnmissionto MD. (Paediatrics). That
petition was dism ssed sunmarily by a Division Bench of the
Hi gh Court on the ground that the relief of mandamus sought
by the appellant could not be granted to him since he had
failed to establish that any of his Llegal rights was
violated. This appeal by special |eave is directed agai nst
the Hi gh Court’s order dated April 23, 1979.

The appellant, ‘'as stated earlier, was admitted to the
D.C.H Course after ~he had finished his house job in
Paedi atrics. H's case is that for many years in the past,
candi dates who had passed the D.C H ~Examnation were
preferred for admissionto the M D. Course but that the
Uni versity suddenly discontinued that practice, as a result
of which he had to conpete with others who had passed their
M B.B.S. Exani nation. There i's no substance in this
contention and in any case the appellant cannot  make a
grievance of a change in the practice for adm ssion to the
particular course. Admttedly, there was no rule at any tine
requiring that an applicant seeking admission to the MD.
Course in Paediatrics had to pass his D C H Exam nation
Al that is alleged is that such a practice was recogni sed
over many years or at least, that such was the under-
standing of all ~concerned. Both the practice and the
under st andi ng have been deni ed on behal f of the College. But
apart fromthat,

286

di sconti nuance of a nere practice cannot sustain a charge of
infjury to legal rights. The practice had not ripened into a
rule and the University was under no obligation to adm't
only those who had passed their D.C H Exam nation. W al so
feel some difficulty on the facts before us in accepting the
contention of the appellant that passing the D.C H
Exami nation was a passport for admission to the MD. Course.
It may, at the highest, be said that it was easier for
students to get admtted to the MD. Course after passing
the additional exanmination of D.CH after the MB.B. S
Exami nati on.

The appel | ant applied for admission to the MD
(Paedi atrics Course for the academ c year 1979-80. He had
passed his MB.B.S. Exam nation in Decenber 1976. There were
ot her students who had applied for admissionto the MD.
Course in Paediatrics along with the appellant. Sorme of them
had passed their M B.B.S. Exami nation prior to Decenber 1976
and had secured higher marks than the marks obtained by the
appel lant in the Decenber 1976 Exami nation. The nunmber of
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seats being limted, admi ssions were given according to
nerit and the four students who had secured hi ghest numnber
of marks were given preference to others regardless of the
year in which they had passed their MB.B.S. Exam nation

No one was admitted to the 1979-80 academic year for the
M D. Course in Paediatrics, who had secured |esser marks
than the appellant. The four students who secured adni ssion
had obtai ned nmarks varying between 60.06% to 65.80% while
the appell ant had secured 58.56% nmarks only. He was sixth in
order of nerit anongst the applicants and there were only
four seats available bearing in mnd the ratio of 1:1
bet ween the teachers and the students.

Dr. Singhvi, who appears on behalf of the appellant,
raised a further contention that the ratio 1:1 was rel axed
fromtime to tine by the University and that the appell ant
was di scrimnated against by the arbitrary refusal of the
authorities to relax the ratio in his favour. W are
prepared to accept that if there is a power to relax the
rati o, that power nmust be exercised reasonably and fairly.
It cannot' be exercised arbitrarily to favour sone students
and to disfavour sone others. But the difficulty in the way
of the Ilearned counsel is that this point of discrimnation
was not taken in the Wit~ Petition which was filed in the
H gh Court, it was  not argued in the Hi gh Court and is not
even nmentioned in/the Special Leave Petition before us. The
guestion as to whether the authorities have the power to
relax the ratio and the further question as to whether that
power has been exercised arbitrarily in this case raise new
poi nt's
287
into which it is difficult for us to enquire for the first
time. W are therefore unable to entertainthe subm ssion
nmade by the counsel

The appellant has thus failed to nmake out a case of
injury to any of his legal rights, for which reason the
appeal nmust fail. The appeal is accordingly dismssed. But
considering that wunder interim_ orders passed by this Court
fromtinmne to tine the appellant has appeared for the M D
Exami nation on the conpletion of the Course, we hope that
the University and the S. N Medical College will "take a
synpat hetic view of the appellant’s case and have his result
declared. It my be nentioned that because of the interim
orders passed by this Court directing the College and the
University to admt the appellant to the MD. Course  in
Paedi atrics, the Coll ege cancelled the appellant’s adnission
to the D.C H Course. That nmay have been right because no
student can do the D.C.H Course and the M D. Course
si mul taneously. But the point of the matter is that if this
Court were not to direct as an interim neasure that' the
appel | ant should be allowed to prosecute his studies in MD.
Paedi atrics (subject to the result of this Appeal), the
appel l ant might have conpleted his D.C.H Course and,
subject to being admitted to the MD. Course within a year
or so fromnow he would have taken his MD. Exam nation
after passing the D.C.H Exami nation. The authorities

concerned will bear in nmnd that the appellant should not be
placed in a worse position than he woul d have been in, had
he not filed this appeal. Therefore, if the appellant has

passed the exam nation, he should be declared to have passed
it Iike any other student. He should not be subjected to any
di sadvantage for the reason that he was not entitled
initially to be adnmitted to the MD. Course in Paediatrics.
If he has failed, he should be permtted to take the
exam nation again (or again and again) in accordance wth
the rules of the University. Since the result of the other
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students, who had appeared for the MD. Exam nation al ong

with the appellant, was declared in February 1981, we hope

that the appellant’s result would be declared forthwith.
There will be no order as to costs.

N. V. K. Appeal dism ssed.
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