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ACT:

Appeal , abatenent of-An appeal does not abate on the
deat h of the accused when leave is granted to the near
relative to continue the appeal Crimnal Procedure Code 1973
(Act Il of 1974), Section 394(2) r/wsec. 8(3) and 9 of the
Crim nal Law Amendnent Act.

Sanction for prosecution Effect of the order issued by
S RO 631 by the president of " India in exercise of the
power conferred by sub rule (2) of rule |, Clause (b) of
sub rule (2) of rule 14 and sub rule (1) of rule 23 of the
Central Civil Services (Cassification,, Control and Appeal)
Rul es 1957.

HEADNOTE:

The appel | ant who was working as an investigator in the
office of the Chief Controller of Inports and Exports was
charged, found guilty and convicted and sentenced to suffer
rigorous inprisonment for 18 nonths on each count for an
of fence under Sections 5(1) (d) and 5(2) of the Prevention
OF Corruption Act, 1947 and section 161 |I.P.C. and a fine of
Rs. 200/ - or in default to wundergo further rigorous
i mprisonnment under section 5(2) of the Act. His appeal to
the H gh Court was dism ssed and the conviction and sentence
were confirnmed. Special |eave was granted by the Suprene
Court limted to the question. O wvalidity of sanction
accord under section 6 of the Prevention of Corruption Act,
1947. The appellant died during the pendency of the appea
and his near relatives were granted perm ssion to continue
the appeal

Di sm ssing the appeal, the. Court
N

HELD 1. The prelimnary objection of the State as to
the abatenment of the appeal because of the death of the
appel | ant taking into account preparedness to conclude that
the sentence m ght he set aside nust be negatived. [352D

(a) As per the proviso to section 394(2) of the
Crimnal Procedure Code, 1973, where the appeal is against
the conviction and sentence of inprisonnent and the
appel | ant dies during the pendency of the appeal, any of his
near relatives nmay, within the tine prescribed therein
apply to the appellate Court before which the appeal is
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pending for |leave to continue the appeal and if the |eave is
granted the appeal shall not abate. [352A-B]

(b) The appellant, in the, instant case, has preferred
the appeal against his conviction and sentence of
i mprisonnent and al so sentence of fine. After his death his
near relatives as contemplated in the Explanation to sub
section (2) of section 394 Crl. P.C, applied to continue
the appeal and were granted |eave to continue the appeal
Therefore, the near relations of the deceased can continue
the appeal and even if the respondent State concedes that
the sentence of fine be set aside yet the appeal would not
abate if leave is granted o the near relation of the
deceased to continue the appeal. [352C D
349

2. 'The sanction accorded, for prosecution of the
appel I ant under section 6 of the Prevention of Corruption
Act, 1947 by the Joint Chief ~Controller of Inmports and
Exports'is validin |aw [355H, 356A]

(a) The -instant case is governed by Central GCvi
Services (Classification, Control & Appeal) Rules, 1965 and
inview of S.R O . 631 issued by the President, in exercise
of the power conferred by sub rule (2) of rule 11, clause
(b) of sub rule (2) of rule 14, and sub rule (2) of rules 23
of the Central Cvil Services (Cassification, Control &
Appeal ) Rules, 1957, which order was saved by rule 34 of the
1965 Rul es. [353C-D

(b) Rule 12(1) and (2) of 1965 Rules is in pari materia
with rule 14 of 1957 Rules. Rule 2 of 1965 Rul es confers
power on the President to inpose any of the penalties
specified in rule 11 on any Covernment servant. Sub rule (2)
(b) provides that any person appointed to a Central G vi
Post i ncluded in the General Central Service by the
authority specified in this behalf by a general or specia
order of the President or where no such order has been
i ssued, by the appointing authority specified in the
Schedule in this behalf, my inmpose any of the penalties
specified in rule 11 which includes the penalty of renoval
fromservice. Therefore, the President has the ‘power to
i ssue any general or special order to confer power to'inpose
penalties as specified in rule 11 on any authority other
than the one specified in the Schedule in this behalf. If
the order issued by the President. SR Q. 631 under
corresponding rule 11 and the relevant rul es bearing on the
subject of 1957 Rules is not shown to be inconsistent with
any of the Rules included in 1965 Rules, - obviously  such
order would be saved wunder rule 34. There being no
i nconsi stency as contenplated by Rule 34, indisputably the
order issued by the President S RO 631 along with the
schedul e would be saved. Once SR O 631 is saved, the
rel evant entry in the schedule in respect of the origination
of CCI.E would be saved. Accordingly the entry in the
order issued by the Presi dent woul d suppl ant the
corresponding entry in 1965 Rules and would have to be
substituted for the entries in the relevant item in the
Schedul e. The necessary consequence would be that in the
case of the organization of The C C1.E for all posts in
Headquarters office, Ilt. CCI.E would be both the
appointing and the disciplinary authority having tho power
to renove from service such persons belonging to Cass I
services. Now, the appellant was indisputably hol ding a post
in Class |11l service in the Headquarters office of the
organi sation of C.C.1.E. He was at the relevant tinme hol ding
the post of Investigator which is admittedly a Gvil Post in
Class Il service in the office of C CI.E Indisputably,
therefore. Jt. CCI1.E would be both the appointing and
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di sciplinary authority with power to renobve him from
service. Therefore, Jt. CCI1.E would be conpetent to
accord sanction as envisaged by s. 6(1)(c) of the Act.
[ 355B- H

The fact that the administrative departnent in respect
of the office of CC1.E is the Mnistry of Foreign Trade &
Supply does not nake any difference because CCI.E is a
separate office with its own establishnent.[ 1354A]

R J. Singh Ahluwalia v. State of Delhi, AL R 1971
S. C. 1552; di stingui shed.

JUDGVENT:

CRI M NAL APPELLATE- JURI.SDI CTION: Criminal Appeal No.
124 of 1972
350

Appeal by Special Leave fromthe Judgnent and order
dated 24-11-1971 of the Delhi H gh Court in Crimnal Appea
No. 54 of '1971.C. P. Lal for the Appellant.

H R-_Khanna and M N. Shroff for the Respondent.

The Judgnent of the Court was delivered by

DESAI, J.-The; appellant in this appeal by specia
leave limted to the determ nation of the question: whether
the sanction is validin |law or not, has been convicted for
of fences under section 5(2) read with  section S(1) (d) of
the Prevention of Corruption Act, 1947 (' Act’ for short),
and section 161 of the Indian Penal Code, and was sentenced
to suffer rigorous inprisonment for 18 nonths on each could
and a fine of Rs. 2000/-, in default to ~suffer further
rigorous inprisonment for a period of two nonths, for an
of fence under s. 5(2) of the Act. Hi s appeal being Crinina
Appeal No. 54 of 1971 was disnissed by the H gh Court of
Del hi and the conviction and sentence were confirmed,

As the leave is limted to the question of the validity
of sanction ac corded under s. 6 of the Act, it is not
necessary to set out in detail the prosecution case. Briefly
stated, the prosecution case is that the appellant who was
enployed at the relevant time as lnvestigator in the office
of the Chief Controller of Inports & Exports (C.C1.E for
short), accepted fromone P.T. Toprani an ampunt of Rs.
250/ - by way. of illegal gratification which was not his
| egal remuneration in presence of witnesses on 18th June
1969 at about 5.30 p.m near GQujarati Sammj; Sabha, Delhi.
D. S. P. Badri Sharma appeared as soon as the trap arranged
by him naterialised and recovered the amunt of Rs. 2501/-
fromthe appellant. After conpleting the investigation the
appel  ant was charge-sheeted for the offences | herei nabove
ment i oned.

Section 6 of the, Act forbids the Court fromtaking
cogni zance, inter alia, of offences punishable under s. 161
| PC and wunder sub-s. (2) of s 5 of the Act except with the
previ ous sanction of the authority therein set  out.
Necessary sanction was accorded by the Jt. CC1.E On 26th
Noverber 1969. The rel evant portion of the sanction reads as
under :

"Now, therefore, 1, S. P. Chablani, being the

authority conpetent to remove the said Shri L. S

Srivastava, fromoffice do hereby accord sanction under

section 6(1) (c) of the prevention of Corruption Act,

1947 for the prosecution of the said Shri L. S

Srivastava, for the said offences under section 161

I.P.C. and 5(2) read with 5(1)(d) of Act Il of 1947 and

in
351
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any other offence punishable wunder the provisions of

law, in respect of the facts aforesaid and for the

taki ng of cogni zance of the said offences by a court of
conpetent jurisdiction".

M. H R Khanna, |earned counsel who appeared for the
respondent raised a prelimnary objection. It was urged that
the appellant died during the pendency of this appeal and,
therefore, the appeal abates and cannot be proceeded with.
Sinmul taneously it was urged that if the appeal were not to
abate on the only ground that the appellant was also
sentenced to pay a fine of Rs. 200/- and, therefore. it may
he said that right to property of the |egal representatives
may he adversely affected and, therefore, they would be
entitled to continue the appeal, the respondent State is
prepared to concede that the sentence of fine may be set
asi de.

Section 394 of the Crimnal Procedure Code which
provi des for abatenent of appeals reads as under

"394. (1) Every appeal under section 377 or
section 378, shall finally abate on the death of the
accused.

(2) Every other appeal under this Chapter (except
all appeal froma sentence of fine) shall finally abate
on the death of the appellant:

Provided’ that where the appeal is against a
conviction and /sentence of death or of inprisonnment,
and the appellant dies during the pendency of the
appeal any of his near relatives may, within thirty
days of the (death of the  appellant, apply to the
Appel l ate Court for |eave to continue to the appeal
and if Leave is granted, the appeal shall not abate.

Expl anation-In this section, "near relative" neans
a parent, spouse, |ineal descendant, brother or
sister".

The appeal by the appellant is not one under s. 377 or
s. 378 or the C. P.C. and, therefore, sub-s. (1) of s. 394
will not be attracted The trial for an offence under s. 161
IPC and s. 5(2) of the Act wuld be governed by the
provi sions of Crimnal Law Anendnment Act, 1952. It envi sages
setting up of Court of special Judge. Section 8(3) of the
Crimnal Law Anmendrment Act provides that the  Court  of
Speci al Judge shall be deened to be a Court of Sessions.
Section 9 confers power upon the H gh Court to exercise al
powers of appellate Court as if the Court of Special Judge
were a Court of Sessions trying cases wthin the |oca
l[imts of the jurisdiction of the Hi gh Court.

352

The present case would, therefore, be governed by sub-
s. (2) of s.394, C.P.C It becones clear fromthe proviso
tos. 394(2), C.P.C. that where the appeal is against the
conviction and sentence of inprisonment and the appell ant
dies during the pendency of the appeal, any of his near
relatives may, wthin the time prescribed therein, apply to
the appellate court before which the appeal is pending for
| eave to continue the appeal and if the leave is granted the
appeal shall not abate. The appellant has preferred the
appeal against his conviction and sentence of inprisonnent
as al so sentence of fine. After his death his near relations
as contenplated in the Explanation to sub-s. (2) of s. 394,
Cr. P.C. applied by Crimnal Mscellaneous Petition No. 559
of 1978 to continue the appeal and this Court granted
substitution of such near relations by its order dated 28th
March 1978 and thereby granted | eave to continue the appeal
Therefore, the near relations of the deceased can continue
the appeal and even iif the respondent State concedes that
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the sentence of fine be set aside yet the appeal would not
abat e because the appeal against conviction and sentence of
i mprisonnent would not abate if leave is granted to the near
relations of the deceased to continue the appeal. Such
Leavi ng having been granted, the appeal would not abate.
There is thus no nerit in the prelimnary objection and it
nust be negati ved.

Section 6 of the Act which provides for necessity of
previous sanction for prosecution for any of the offences
under the Act reads as. under

"6. (1) No court shall take cognizance of an
of fence puni shable under section 161 ( or section 164)
or section 1165 of the Indian Penal Code, or under sub-
section (2) or Sub section (3A) of section 5 of this
Act, alleged to have been committed by a public
servant, except with the previous sanction

(a) in the case of a person who is enployed' in
connection with the affairs of the Union and is not
renovabl e from his office save by or with the sanction
of .the State CGovernnent, of the Central Governnent.

(b) -in the case  of a person who is enployed in
connection with the affairs of a State and is not
renovable from his office save by or with the sanction
of the Central Government, of the State CGovernnent.

(c) in the case of any other  person, of the
authority conpetent to renove himfromhis office

(2) Wiere for any reason ~whatsoever any doubt
ari ses whether the previous sanction as required under
sub-section

353

(1) should be given by the Central or State
CGovernment or any other authority, such sanction shal
be given by that GCovernment or- authority which woul d
have been conpetent to renove the public servant from
his office at the tinme when the offence was alleged to
have been committed"

M. Lal for the appellant contended that as the
appel l ant was an lInvestigator in the office of the CC I|.E
whi ch at best was a Departnent under the over all control of
the Mnistry of Foreign Trade and  Supply. ~CGovernment of
India, the sanction to prosecute himecould only be given by
the Government of India. In the alternative it was contended
that as the CCI1.E. is head of the office, he al one could
accord sanction for prosecution as contenplated by s. 6 and,
therefore. the sanction accorded by Jt. C. C.I.E., an officer
subordinate to C.CI.E. was ab initio void and the Court
could not have taken cognizance of the offence. M. Khanna
for the respondent on the other hand contended that this
case would be governed by Central Cvil Servi ces
(Cassification, Control and Appeal Rules, 1965 (’'1965
Rules’ for short), and in view of S R O . 631 issued by the
President in exercise of the powers D conferred by sub-rule
(2) of rule 11, «clause (b) of sub-rule (2) of rule 14, and
sub-rule (2) of rule 23 of the Central GCvil Services
(Cassification, Control and Appeal) Rules, 1957 (’'1957
Rul es’ for short), which order was saved by rule 34 of the
1965 Rules and, therefore, the Jt. CCI.E was both the
appoi nting and di sci plinary aut hority i ncl udi ng the
authority conpetent to renove the appellant from service and
was accordingly conpetent to accord sanction under s.
6(1)(c) of the Act. Rule 11(2) of 1957 Rul es provides that
all appointrments to Central Civil Posts, classes Il, Ill and
IV, included in the General Central Service shall be nade by
the authorities specified in that behalf by a general or
special order of the President, or, where no such order has
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been nade, by the authorities specified in the Schedule
appended to the Rules. Similarly, rule 14(1) provides that
the President may inpose any of the penalties including one
of renoval or disnmissal fromservice as envisaged by rule 13
on any Covernment servant. Sub-rule (2) of rule 14 provides
that without prejudice to the provisions of sub-rule (1),
any of the penalties specified in rule 1 my be inposed
under sub-clause (b) in respect of person appointed to a
Central Civil post included in the General Central Services
by the authority specified in this behalf by a general or
special order of the President or where no such order has
been nade by the appointing authority or the authority
specified in the Schedule in this behalf. The entry at p. 38
provides that the appointing and disciplinary authority in
respect of posts in non-Secretariat offices other than posts
in respect of which specific provision has been made by a
general or special order

354

of the President, the head of' office would be both the
appoi nting and the renoving authority. Now, undoubtedly in
respect of the office of the CCI.E, the CC I.E would be
the head of office. The office of the CCI1.E is a non-
Secretariat office. May be, the admi nistrative departnment in
respect of this office wuld be the Mnistry of Foreign
Trade and Supply. But CCI.E is a separate office with its
own establishment and undoubtedly head of « office would be
the C.CI1.E The President in exercise  of the power
conferred by sub-rule (2) of rule 11 and clause (b) of sub-
Rule (2) of rule 14 of the 1957 Rules has made a specia
order as contenplated by rule 11(2) and rule 14(2)(b) as
under :

"S.R O 631-In exercise of the powers conferred by
sub rule (2) of rule 11, clause (b) of sub-rule (2) of
rule 14 and sub-rule (1) of ~rule 23 of the Centra
Cvil Services dassification, ~Control and  Appeal)
Rul es, 1957, The President hereby directs that-

(1) in respect of the posts in the General Centra
Service, Cass |l specified in colum 1 of Part | of
the Schedule to this order, the authority specified in
colum 2 shall be the Appointing Authority ~and the
authority specified in colum 3 shall be the
Disciplinary Authority in regard to the penalties
specified in colum 4,

(2) in respect of the posts in the General Centra
Service. Cass IlIl and the General (Central Service,
Class Il specified in colum 1 of Parts Il and Il of
the said Schedule, the authority specified in colum 2
shall be the Appointing Authority ! and the authority
specified in colum 3 and 5 shall be the Disciplinary
Aut hority and Appel late Authority respectively in
regard to the penalties specified in colum 4".

A conprehensive Schedul e is annexed to this order. ' The
rel evant entry is as under
Description of Post Appointing Authority conpetent Appellate
authority to inpose penalties authority
penalties which it
may i npose (with
reference to item
nunbers in rule 13)
Aut hority Penal ties

Organi sation of the
Chi ef Controller of
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| mports and Exports

Al posts in-

Headquarters office Joint Chief Joint Chief Al Chief
Controller of Controller ofController of
| mports & | mports & | mports &
Exports Exports Exports

355

The entries in the Schedule appended to 1957 Rules will be

effective and operative subject of course to any general or

special order made by the President in this behalf. It was,
however, contended that by rule 34 of 1965 Rules, 1957 Rul es
were repealed and, therefore, the order issued by the

President in exercise of' the powers conferred by sub-rule

(2) of rule 11 and various other rules bearing on the point

woul d stand repealed and the order of the President would

not be effective unless a simlar order is issued by the

Presi dent under ~the corresponding rule 12 of 1965 Rules.

Rule 12(1) and (2) of 1965 Rules is in pari materia with

rule 14 'of 1957 " Rules. Rule 12 of 1965 Rul es confers power

on the President to inpose any of the penalties specified in
rule 11 on any Governnent servant. Sub-rule (2)(b) provides
that any person appointed to a Central Cvil Post included
in the General Central Service by the authority specified in
this behalf by a /general or special order of the President
or where no such order Has been issued, by the appointing
authority specified in the Schedulein this behalf, my

i npose any of the penalties specified in rule 11 which

i ncl udes the penalty or renoval fromservice. Therefore, the

President has the power to issue any general or specia

order to confer power to inpose penalties as specified in

rule Il on any authority other than the one specified in the
Schedule in this behalf. Now, if the order issued by the
President, S.R O.. 631 under corresponding rule | | and the

rel evant rules bearing on the subject of 1957 Rules is not
shown to be inconsistent wth any of the Rules included in
1965 Rul es. obviously such order 'woul d be saved Tender rule
34. No inconsistency was shown to us as contenplated by rule
34. Therefore, i ndi sputably the order issued by the
President, SR O . 631 along with the Schedule would be
saved. Once S.RO. 631 is saved, the relevant entry
her ei nabove quoted in respect of the —organisation of
C.CI.E would be saved. Accordingly the entry in the order
i ssued by the President would supplant the corresponding
entry in 1965 Rul es and woul d have to be substituted for the
entries in the relevant itemin the Schedule. The necessary
consequence would be that in the case of the organisation of
the CCI.E for all posts in Headquarters office, Jt.
C.CI.E would be both the appointing and the disciplinary
authority having the power to renobve from service such
persons belonging to Cass Ill services. Now, the appellant
was indisputably holding a post in Class Ill service in the
Headquarters office of the organisation of C.C|.E He was
at the relevant time hol ding, the post of I|Investigator which
was admttedly a Cvil post in Cass IlIl service in the
office of C. C1.E Indisputably, therefore, Jt. CCI.E
woul d be both the appointing and disciplinary authority with
power to renove himfromservice. Therefore, Jt. C.C|.E
woul d be conpetent to accord sanction as envisaged by
6(1)(c) of the Act. Sanction
356
in this case having been granted by the Jt. CCI1.E, it was
valid. There 1is thus no substance in the contention of M.
Lal .

M. Lal in this connection drew our attention to a
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decision in R J. Singh Ahluwalia v. The State of Del hi (1)
The appellant in that case was at the relevant tinme working
as Assistant in Co-ordination |1l of D GT.D at Udyog
Bhavan, New Del hi. Hi s contention was that sanction accorded
by Shri K. Rajaram Deputy Secretary to Governnent of India
in the Mnistry of Industrial Developnment and Conpany
Affairs (Department of Industrial Devel opnent) was not valid
and that he could only have been prosecuted under a sanction
that may be accorded by the Honme Mnistry. In respect of
this contention it was conceded on behalf of the State that
in the absence of such sanction the prosecution mnmust fail
The judgment proceeds on concession and not on any analysis
or examination of the relevant provisions. Therefore it in
no way hel ps the appellant in this case.

This being the only point that could be raised in this
appeal by limted |l eave and such contention being without
nerit, the appeal fails: and is dism ssed. As the appell ant
is dead there i s no question of his surrendering to Bail
S. R Appeal dism ssed
(1) AI.R 1971 S/ C. 1552.

357




