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ARl JI' T PASAYAT, J

Leave granted.

These appeal s are directed agai nst the judgnent of
the All ahabad Hi gh Court rejecting wit petitions filed by
the appellants. The only question which falls for
consideration in these appeals is the date fromwhich the
period of validity of the waiting list is to be reckoned.
According to the Union Public Service Conm ssion
(hereinafter referred to as the "Comrission’) it is from
the first date on which the recommendati on was nade by the
Conmi ssion. The appellants took the stand that the
recomendati ons were done piece-neal, and therefore, it
has to be fromthe date on which the | ast recomendati on
was made. The State of U P. endorses the stand of the
appel lants. It has to be noted that there is no statutory
rul e governing the situation

Background facts are as foll ows: -

The Conmi ssion issued an advertisenent for filling up

218 posts of Assistant Prosecuting Officer (in short the
"APO ). The appellants applied for appointment. On the
basi s of reconmendati ons made by the Conmi ssion

appoi ntnents were nmade by the State Government in

instal ments since the Comm ssion itself appears to have
been sendi ng proposals also in instalments, after due
verification of the credentials and fitness of candi dates.
The first batch of appointnment orders was issued on
20.8.2001 requiring selected candidates to join by
10.9.2001. Thereafter, appointments were nade in two
further batches and the joining dates were indicated to be
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3.10. 2001 and 20.4.2002. It is undisputed that about 30
candi dat es who were sel ected did not join.

On 26.11.2001, the State CGovernnent sent
conmuni cation to the Conmi ssion pointing out that the
candi datures of 7 candi dates have been cancell ed as they
had refused to join and a request was made for seven
addi ti onal nanmes. Grievance of the wit petitioners
(appel l ants herein) was that when 30 posts were vacant and
the period of currency of the waiting |ist was not over,
the State Governnent should have required the Comm ssion
to send 30 nanes.

Response of the Conmission to the letter of the State
Governnment was that the-additional names called for were
not to be sent, as two and half years had el apsed fromthe
date when the first recomendation was sent by the
Conmi ssion. Wit petitions were filed questioning the view
taken by the Comm ssion. The High Court by the inpugned
j udgrment ‘hel'd that the period of validity of the waiting
list was over.

In support of ‘the appeals, M. Rakesh Dwi vedi
| ear ned senior counsel submitted that the stand taken by
the Commission is contrary to the clear stipulations nade
by the State Governnent in several orders. Particular
reference has been made to two O fi ce Menorandunms dat ed
31.1.1994 and 14.1.1999. In the first office nenp. It was
i ndi cated that problens arose when nanes were not
i ndi cated by the Commi ssion within a period of one year
and when the Conm ssion did not make availabl e the nanes
of the candidates within the prescribed period. The
waiting list in such cases shall be valid even after one
year and if the waiting list is not utilized within the
prescribed period, the | eft over - vacancies shall be
presuned to be carried forward to the next year. The
of fi ce nenorandum dated 14.1.1999 was categorical to the
ef fect that period of one year was to be reckoned fromthe
| ast date of taking names fromthe waiting list.

In response, |earned counsel for the State Government
adopted the stand of the appellants and submitted that the
correct position has been highlighted by the appellants.
But | earned counsel for the Conmission subnmitted that if
the plea of the appellants is accepted it will create a
totally chaotic situation. It would | ead to uncertainty.
Though in sonme cases, the Comm ssion has acceptedthe
stand now presently taken by the appellants to be correct,
yet that cannot act as an estoppel against the Commi ssion
on the facts of the present case. Subsequently, the State
Government itself has requisitioned for 56 posts including
the unfilled posts to which the present disputes relate
and the exam nations were held on 9.11.2003. The vacanci es
have been carried forward. It was unavoi dable on the part
of the Comm ssion even as per the stand taken for it to
send recommendations in batches because verifications of
the antecedents of the selected candi dates were to be done
and that took long tine.

It is accepted by | earned counsel for the parties
that there is no statutory rule governing the field. It
appears fromthe records that the date of receipt of the
| ast recommendation by the State Governnent is 23.7.2001.
Even though the results were declared on 20.3.1999, the
first batch of appointment orders of the select |ist was
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i ssued on 20.8.2001. It is submtted by | earned counse
for the State Government that there was an order of stay
operating pursuant to the order passed by the Lucknow
Bench of All ahabad H gh Court from 10.5.1999 til
20.5.2001. It is of significance to note that the stay
order granted by the Lucknow Bench was vacated on

19.12. 2000. The list of selected candidates was sent in
the foll owi ng manner:

Dat e Nurmber of candi dates
Recomended

10. 5. 1999 162
24.6.1999 47
6.9.1999
8.9.1999
5.11.1999
28. 2. 2000
. 26.7.2001
It al so appears that after the stay order was vacated

by the High Court, the verification of the entire sel ect
list was done afresh on account of expiry of six nonths
period in respect of verifications done earlier. After
afresh verification, thelist of selected candi dates was
recei ved by the Government on 28.4.2001. Subsequently, on
4.5.2001 and 6.6.2001 verification lists of 24 and 21

sel ected candi dates were received and finally on 25.6.2001
verification report in respect of 18 sel ected candi dates
was received by State Governnent. Thereafter, various
verifications were received piece-neal

Jgukwnk
N

In the aforesai d background, in a case of this nature

and in view of the peculiar nature of the fact situation
not ed above, it woul d be inequitable and unjust to compute
the one year period fromthe date when the first
recomendati on was made by the Commission. Undi sputedly,
appoi ntnents were nmade till the end of 2001. Therefore, it
woul d be proper to reckon the period fromthe |ast date
when the reconmendati on was nade. But another situation
has devel oped subsequently. The State Governnent itself
had requisitioned for 56 posts including the unfilled
posts of the previous selection and exam nations are
stated to have been already held. The fate of present 11
appel l ants has suffered a set back on account of the
action of both the Conmi ssion and the State Government: |f
the Commission’'s stand is that the validity period of the
waiting list is one year, it should have sought for
clarification from State Government as to why unfilled
posts were included in the requisition, when its specific
stand in the office menoranduns referred to above was to
the contrary. At the sanme tinme, the State Governnent
havi ng taken a positive stand all through that the date of
reckoni ng woul d be the | ast date on which the
recomendati on was made, it shoul d not have included the
unfilled posts in its requisition. The career of 11

candi dat es cannot be jeopardized in this battle of

i nconsi stent and varying stands taken and noves adopted by
the State Governnent and the Commission at different
stages for different purposes.

Had the Conm ssion on receipt of the office

menor andum dat ed 14.1.1999 pointed out to the State
CGovernment that its viewwas not inline with the

Commi ssion’s view that woul d have sorted out the areas of
di fferences. Interestingly, in a particular case referred
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to by the appellants, Conmi ssion accepted that the period
was to be fromthe | ast date of recommendati on. Though
there cannot be any estoppel in law, yet a statutory body
i ke the Conm ssion cannot blow hot and cold at the sane
breath. There has to be consistency in its view To rule
out unfortunate situations |like the present one being
allowed to recur again, both the State Governnment and the
Conmi ssion are required to be nore vigilant and
constructive in their approach. Wen dealing with the
careers of |arge nunmber of candi dates, their stands have
to be consistent and not varying to avoid giving roomfor
unsavoury suspi cions and ensuring the systenms to work nore
transparently to add to its reputation and strength.

In the peculiar circunstances noted above, we direct

that the appellants shall be considered by the Comi ssion
and the State Governnent and they woul d be appointed if
ot herwi se found suitable, and eligible after verification
of such credentials, docunents and background as are
necessary to be done for appointnment.

The appeals are allowed to the aforesaid extent
wi t hout any order as to costs.




