http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER
STATE OF ASSAM

Vs.

RESPONDENT:
ASSAM TEA CO.  LTD.

DATE OF JUDGVENT:
21/ 08/ 1970

BENCH

SHAH, J.C.
BENCH

SHAH, J.C.
HEGDE, K. S.
GROVER, A. N

Cl TATI ON
1971 AR 1358 1971 SCR (1) 631

ACT:

Assam Ceneral Cl auses Act (2 of 1915), s. 26--Notification
i ssued wunder Assam Municipal Act, 1923--1923-Act repeal ed
and Assam Muni ci pal Act, 1957, enacted--Whether notification
under 1925-Act deened to be in force under 1957-Act.

HEADNOTE:
Under ss.4 and 5 of the Assam Municipal Act, 1923, the
Provi nci al CGovernment was authorised to signify its

intention to include within a nunicipality any local area in
its vicinity, and, after considering. any objections to the
proposed action to so include the area. Section 328
provided for the constitution of notified areas. Sections 4
and 5 were not applicable toa notified area but the
Provi nci al Government could extend to any notified area any
section of the Act by virtue of s.. 330(1)(d). Under s.
330(3), for the purpose of any section so extended, the town
conmittee constituted for such notified area would be deemed
to be a Miunicipal Board. In 1957, the 1923-Act was repeal ed
and was replaced by the Assam Minici pal Act, 1957.

The respondent owned tea gardens in the village of Nazira.
In 1909, a town comittee was constituted at Nazira adjacent
to the tea garden. In 1951, by a notification .Jissued by

the Governnent of Assam s.4(1)(b) and (c), and s.5(1) and
(2)(b) of the 1923-Act were extended to the notified  area
conmittee including the Nazira Town Conmittee. On  January
6, 1964, a notification was issued under the 1957Act to
revise the boundaries of the notified area at Nazira, and
after considering the objections of the respondent on
Septenber 30, 1964, by a final notification, a part of its
tea estate was incorporated within the Nazira  Town
Committee.

On the question whether notifications dated January 6, 1964
and Septenber 30, 1964 were unaut horised, because, ss. 4 and
5 of 1957-Act, corresponding to ss. 4 and 5 of the 1923-Act,
were not extended to the notified area on these dates,

HELD : There is no express provision in the 1957 Act which
supersedes the notification issued in 1951 under the 1923-
Act nor is the continuance of the notification inconsistent
with any provision in the 1957-Act. Therefore, under s. 26
of t he Assam Ceneral Causes Art, 1915, t he 1951
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notification continues in force and nust be deened to have
been i ssued under the 1957-Act. Hence, the State Government
was conpetent, in exercise of the power conferred upon it by
the 1957-Act, to include wthinthe area of the Town
Conmittee any local area contiguous to it. [934 H, 935 A]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 435 of 1970.
Appeal by special l|eave fromthe judgment and order dated
March 28, 1969 of the Assam and Nagal and Hi gh Court in G vi
Rul e No. 183 of 1965.
932
Naunit Lal, for the appellant.
M C. Chagla, P. K Goswami and R Gopal akri shnan, f or
the respondent.
B. Datta, for the intervener
The Judgrment of the Court was delivered by
Shah J. The Assam Tea Conpany Ltd owns,teagardens in the
village of Nazira in the State of Assam By a notification
dated June 16, 1909, the Covernment of Bengal (which then
had territorial jurisdiction over the territory now wthin
the State of Assan) constituted a Town Conmittee at Nazira
adjacent to the tea garden of the, Conpany. 1In 1923 the
Legi slature enacted the Assam Municipal Act 1 of 1923.
Section 328 of the Act provided for~ the constitution of
notified areas. By sub-s. (1) of s 328 the Provincia
Governnment was aut horised by notification, to signify its
intention to declare that with respect to sone or all of the
matters upon which a nmunicipal fund my be expended,
i mproved arrangenments are required within a specified area.
After issuing such a notification the  Government was
conpetent, after six weeks fromthe date of Publication, and
after considering the objections, if any, to declare, by
notification., the specified area or any portion thereof to
be a notified area. Section 4 of the Act authorised the
Provincial Governnent by notification, inter alia, to
signify its intention to include within a nunicipality any
local area in the vicinity of the same or exclude from a
muni ci pality any local area conprised t herei n. Any
i nhabitant of any part of a local area defined in a
notification published under S. 4, was entitled by virtue of
s. 5 to raise objections to the proposed action. The
Covernment woul d, after considering the objections, “inter
alia, include the I ocal area or any part thereof within the
muni ci pality or exclude it therefrom The provisions of ss.
4 and, 5 were not of their owmm force applicable to a
notified area constituted under S. 328 but by virtue of  cl
(d) of, sub-s. (1) of s. 330 it was conpetent to t he
Provi ncial Government to extend to any notified area the
provi sions of any section of the Act. By sub-s. (3) of
s. 330 it was provided
"For the purposes of any section of this Act
whi ch may be extended to a notified area, the
town committee constituted for such area,
under section 329. shall be deemed to be a
Muni ci pal Board under this Act and the area
to be a nunicipality.”
Notifications were issued fromtime to tine
applying certain provisions of the Assam
Muni ci pal Act, 1923. In 1951 the Governnent
of the State of Assamissued a notification
applying ss. 4(1)
933
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Commi ttee

(b)& (c) and 5(1) & (2) (b) of the Assam
Muni ci pal Act, 1923 to the notified area

conmittee including the Nazira Town Committee.
But no notification under s. 328 of the Assam
Muni ci pal Act, 1923 extending the boundaries
of the Nazira Town Committee area was i Sssued.
In 1957 the Assam Municipal Act, 1923 was
repeal ed and was replaced by the Assam
Muni ci pal Act 15 of 1957. On January 6, 1964
notification was issued under S. 4 (1) (b) of
Act 15 of 1957 to revise the boundaries of the
notified area at Nazira, and thereby included
a part of the tea estate belonging to the

Assam Tea Co. Ltd. in the Nazira Town

ar ea. hj ections submitted by the Assam Tea
Conpany Ltd. were, considered and overruled
and the CGovernnent. of Assam by notification
dat ed Sept ember 30, 1964, incorporated wthin
the Nazira Town Conmittee area a part of the
area of the tea garden belonging to the
Conmpany.

The Conpany then filed a petition in the High
Court of Assam chal l enging the validity of the
notification. The H gh Court was of the view
that the Conpany had provided all anenities
and facilities which~ a municipality nmay
provide, and since it did not appear that any
"inproved arrangenments" could be provided by
the Town Conmittee the notification.issued by
the Governnent was "colourable legislation"
and was |liable to be struck down insofar as it
rel at ed to the area of the tea  estate
bel onging to the Conpany. W have considered
in appeal No. 2052 of 1969-State of Assam v.
The  Amal gamated Tea Estates Co. Ltd. &
Ors.the, correctness of this decision and we
have rejected it. 'But M. Chagla appearing on
behal f of the Conpany contended that the
notification dated January 6, 1964 signifying
the intention of the State Government to
include the area belonging to the Conpany
with in the Nazira Town Conmttee and the
final notification dated Septenber 30, 1964,
were unaut hori sed, because the provisions of
ss. 4 and 5 of the Assam Municipal Act 15 of
1957 were not extended to the Nazira Town
Conmittee by notification issued under sub-s.
(3) of s. 336 of the Assam Municipal / Act.
Counsel invited our attention to S. 2 of the
Assam Muni ci pal Act, 15 of 1957 as originally
enact ed. By S. 2 of that Act the | Assam
Muni ci pal Act, 1923 was repeal ed; and by cl
(b) of the- proviso to that section it —was
provi ded

" all municipalities constituted, limts
def i ned. regul ations and divisions made,
licenses an notices issued, taxes, tolls,
rates and fees inposed or assessed, budgets
passed, assessnents nmade, plans appr oved,
perm ssions or sanctions granted, under the
Assam Municipal Act, 1923, shall so far as
they are in force at the commencenent of this
Act, be deened to have been respectively
consti t ut ed, def i ned, i ssued, i mposed,
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assessed, passed, made, approved or granted
under this Act, and shal

934

remain in force for the period, if any, for
which they were so constituted, defi ned,
i ssued, i mposed, assessed, passed, made,

approved or granted."
Counsel said that under the proviso, notifications issued
under the: Act of 1923 were not saved and it was for the
first time by the Amending Act of 1958 that t he
notifications issued under the Act of 1923 were sought to be
saved, notw thstanding the repeal of the Assam Minici pal Act
of 1923. But no retrospective operation was given to the
Amendi ng Act of 1958. Counsel submitted that this attenpt
on the part of the Legislature to save notifications issued

under the Act of 1923 was ineffective. It is true that for
the existing cl.  (b) of the provisoto S. 2 by the new
cl ause ~substituted "all nunicipalities constituted, Ilimts

defined, regulations and divisions made, all rules and bye-
| aws, notifications, orders, appointnments and assessnents
made, |icences and notices issued, taxes, tolls, rates and
fees inposed or assessed, budgets passed, plans approved,
perm ssions or sanctions granted, contracts entered into,
suits instituted and proceedings taken under the Assam
Muni ci pal Act, 1923" are saved fromthe repeal. But the
Amendi ng Act of 1958 cane into force on-June 13, 1958, when
it was published in the Assam Gazette. The attenpt to save
notifications issued under the Act of 1923 by the Assam
Muni ci pal (Amendnent.) Act 17 ~of 1958 is therefore
i neffective.

It is unnecessary to consider whether, ~as suggested by
counsel for the State of Assam by virtue of's. 3.3.6 (3 )
once a notification wunder s. 4 of the Act of 1923 was

i ssued, for all purposes a Town Comittee becane a
muni ci pality and on that account-the notification continued
to remain in operation. I'n our judgnent, under the

provisions of the Assam General (Clauses Act, 1915, s. 26
saves the notification in question. Section 26 proyvides,
inter alia :
"Where any enactrment. is repealed and re-
enacted with or without  nodification, then
unless it is otherw se expressly provided, any
appoi nt nent , notification, order, schene,
rule, form or by-law, nmade or issued under
the repeal ed enactnent, shall-so far as it is
not inconsistent wth the provisions re-
enacted, continue in force and be ~deened to
have been made or issued under thel provisions
so reenacted..........
There s no express provision in the Act 15 of 1957 /which
supersedes the notification issued in 1995 under the Act of
1923, nor is the continuance of t he noti fication
inconsistent with any provision in the new Act. The
notification nust, therefore, be deened to have remmined in
force and the State Governnent was conpetent in exercise  of
the power conferred upon it by s. 4 of Act 15 of 1957
935
to include within the area of Town Conmittee any |ocal area
conti guous to the sane.
We are here dealing only wth the wvalidity of the
notification issued by the State Governnent, and not wth
the wvalidity of the, denand for |licence fee or other taxes
levied by the notified Town Conmittee. Nothing in this
judgnent will affect the right of the Company to challenge
the wvalidity of the demand for such taxes in appropriate
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pr oceedi ngs.
The appeal is allowed and the order passed by the H gh Court

is set aside. The petition is disnmssed wth costs
t hr oughout . In all these three appeals there will be one
hearing fee.

V.P.S. Appeal al | owed-
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