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ACT:

I ndustrial Dispute--Di smssed workman--Interimreinstatenent
by Tribunal--1f valid--The Industrial Disputes Act, 1947 (14
of 1947), s. 33A

HEADNOTE:

One Sharda Singh, respondent, who was an enployee of the
appellant-m|ls was dismssed for disobeying the orders of

the managi ng authority. He filed an application before the
Industrial tribunal under S. 33-A of the lndustrial Disputes
Act, 1947, ~contesting his disnmissal ~on various grounds,

wher eupon the tribunal passed an order to the effect that as
an interimneasure the respondent be permtted to 'work in
the appellant mlls and if the managenent failed to take him
back his full wages be paid fromthe date he reported for
duty. The appellant mills then filed a Wit Petition before
the Hi gh Court contesting the interimorder of the Tribunal

and the High Court held that the interimrelief granted to
the respondent was justified. On appeal by a certificate of

the H gh Court,

Hel d, that the interimorder passed by the tribunal reinsta-

ting the respondent was erroneous. Such an interim relief

could not be given by the Tribunal as it would ~ambunt to
prej udgi ng the respondents’ case and granting himthe whole
relief at the outset without deciding the legality of  his
di sm ssal after hearing the appellant enpl oyer.

The Management, Hotel Inperial and Ors. v. Hotel ~— Wrkers’

Union, A l.R 1959 S. C. 1342, and Punjab National Bank v.

Al'l I ndia Punjab National Bank Enpl oyees’ Federation, A l.R

1960 S. C. 160, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 353 of 1959.
Appeal fromthe judgnment and order dated April 22, 1958, of
the Punjab Hi gh Court (Circuit Bench) at Delhi in Gvil Wit
No. 257-D of 1957.

M C. Setalvad, Attorney-General of India, S. N Andley,
J. B. Dadachanji Rameshwar Nath and P. L. Vohra, for the

Appel | ant .
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G S. Pathak, R L. Anand and Janardan Sharma, for the
respondent No. 2.
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1960. Novenber 22. The Judgnent of the Court was delivered
by

WANCHOO, J.-This is an appeal on a certificate granted by
the Punjab Hi gh Court. Sharda Singh (hereinafter called the
respondent) was in the service of the appellant-mlls. On
August 28, 1956, the respondent was transferred from the
night shift to the day shift in accordance with para 9 of
the Standing Orders governing the workmen in the appellant-
mlls. At that tine an industrial dispute was pending bet-
ween the appellant-mlls and their worknen. The transfer
was to take effect from August 30, 1956; but the respondent
failed to report for work in the day shift and was marked
absent. On September 1, 1956, he submitted an application
to the General Manager to the effect that he had reported
for duty on August 30, at 10-30 p.m and had worked during
the whole night, but had not been narked present. He had
again gone'to the mlls on the night of August 31, but was
not allowed to work on the ground that he had been
transferred to the day shift. He conplained that he had
been dealt with arbitrarily in order to harass him Though
he said that he had no objection to carrying out the orders,
he requested the manager to intervene and save himfrom the
hi gh- handed action taken against him adding that the nills
woul d be responsible for his wages for the days he was not
all owed to work.

On Septenber 4, 1956, he made an application to the
i ndustrial tribunal, where the previous dispute was pendi ng,
under s. 33-A of the Industrial D sputes Act, No. XV of
1947, (hereinafter called the Act) and conplained that he
had been transferred wi thout any rhyme or reason from one
shift to another and that this anmounted to alteration in the
conditions of his service, which was prejudicial and
detrimental to his interest. “As this alteration was nade
against the provisions of s. 33 of the Act, he prayed for
necessary relief from the tribunal wunder s. 33-A O
Septenber 5, 1956, the General Manager replied to the 'letter
of Septenber 1, and told the respondent that —his transfer
from one shift to the other had been ordered on
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August 28, and he had been told to report for work in the
day shift from August 30; but instead of obeying the order
which was nade in the normal course and report for work as
directed he had deliberately disobeyed the order and
reported for work on August 30 in the night shift. He was
then ordered to | eave and report for work in the day shift.
He however did not even then report for work in the day
shift and absented hinmself intentionally and thus disobeyed
the order of transfer. The General Manager therefore called
upon the respondent to show cause why disciplinary action
should not be taken against himfor wailfully refusing to
obey the lawful orders of the departmental officers and  he
was asked to submit his explanation within 48 hours. The
respondent subnmitted his explanation on Septenber 7, 1956.
Soon after it appears the appellant-nills received notice of
the application under s. 33-A and they subnmitted a reply of
it on Cctober 5, 1956. Their case was that transfer from
one shift to another was within the power of the rmanagenent
and could not be said to be an alteration in the ternms and
conditions of service to the prejudice of the workman and
therefore the conplaint under s. 33-A was not naintainable.
The appellant-mlls also pointed out that a donestic inquiry
was being held into the subsequent conduct of the respondent
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and prayed that proceedings in the application under s. 33-A
should be stayed till the domestic inquiry was concl uded.

No action seens to have been taken on this conplaint wunder
s. 33-A for which the appellant-nmlls nmght as they had
prayed for stay However, the donestic inquiry continued and
on February 25, be partly responsible of those proceedings.
agai nst the respondent 1957, the inquiry officer reported
that t e charge of m sconduct was proved. Thereupon the
General Manager passed an order on March 5, 1957, that in
vi ew of the serious msconduct of the respondent and | ooking
into his past records, he should be dism ssed; but as an
i ndustrial dispute was pending then, the General Manager
ordered that the permssion of the industrial tribuna

shoul d be taken before the order of dism ssal was
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passed and an application should be made for seeking such
per m ssion under s. 33 of the Act.

In the meantine, a notification was issued on March 1, 1957,
by which 10th March, 1957, was fixed for the comng into
force of ‘certain provisions of the Central Act, No. XXXVI of
1956, by which'ss. 33 and 33-A were anmended. The anendnent
made a substantial change in s. 33 and this change came into
effect from March 10, 1957 The change was that the tota

ban on the enpl oyer against altering any condition of ser-
vice to the prejudice of worknen and against any action for
m sconduct was nodified. The anended section provided that
where an enployer intended to take action in regard to any
matter connected with the dispute or in regard to any
m sconduct connected with the dispute, he could only do so
with the express permssioninwiting of  the authority
before which the di spute was pending; but where the nmatter
in regard to which the enployer wanted to take action in
accordance with the Standing Orders applicable to a workman
was not connected with the di spute or the nisconduct for
whi ch action was proposed to be taken was not connected with
the dispute, the enployer could take such action as he
thought proper, subject only to this that in /case of
di scharge or di smi ssal one nonth's wages should be paid and
an application should be nmade to the tribunal before’ which
the dispute was pending for approval of the action taken
against the enployee by the enmployer. |In view of this
change in the law, the appellant-mlls thought that as the
m sconduct of the respondent in the present case was not
connected with the dispute then pending adjudication, they
were entitled to dismss himafter paying him one nonth's
wages and applying for approval of the action taken by them
Consequently, no application was made to the tribunal for
perm ssion in accordance wth the order of the GCenera

Manager of March 5, 1957, already referred to. Later, on
April 2, 19579 an order of dismissal was passed by the
CGeneral Manager after tendering one nonth’s wages  to the
respondent and an application was nade to the authority
concerned for approval of the action taken against the
respondent .
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Ther eupon the respondent filed another application under s.
33-A of the Act on April 9, 1957, in which he conplained
that the appellant-nills had ternminated his services w thout
the express permission of the tribunal and that this was a
contravention of the provisions of s. 33 of the Act; he
therefore prayed for necessary relief. On April 18, 1957,
an interim order was passed by the tribunal on this
application by which as a neasure of interim relief, the
appellant mills were ordered to pernmit the respondent to
work with effect fromApril 19 and the respondent was
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directed to report for duty. It was also ordered that if
the nmanagenent failed to take the respondent back, the
respondent would be paid his full wages with effect from
April 19 after he had reported for duty. On May 6, 1957,
however, the application dated April 9, 1957, was dism ssed
as defective and therefore the interimorder of April 18
also cane to an end. On the sanme day (nanely, May 6, 1957),
the respondent nmde another application under s. 33-A in
which he renoved the defects and again conplained that his
di smissal on April 2, 1957, without the express previous
perm ssion of the tribunal was against s. 33 and prayed for
proper relief.

It is this application which is pending at present and has
not been di sposed of, though nore than three years have gone
by. It is also not clear what has happened to the first
application of Septenber 4,1956, in which the respondent
conpl ained that hi's conditions of service had been altered
to his prejudice by his transfer fromone shift to another
Applications -under-s. 33 and s. 33-A of the Act should be
di sposed " of quickly and it is a nmatter of regret that this
matter is pending for over three years, though the appellant
mlls nmust also share the blame for this state of affairs’
However, the appellant-mlls gave a reply on May 14,1957, to
the |last application under s. 33-A and objected that there
was no breach of s,/ 33 of the Act, their case being that the
anmended s. 33 applied to the order of dismissal passed on
April 2, 1957. Further, on the nerits, the appellant-nmills’
case was that the disnmissal was in the circunstances
justified.
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The matter came up before the-tribunal on My 16, 1957. On
this date, the tribunal again passed an-interimorder, which
was to the effect that as a neasure of interimrelief, the
respondent should be permitted to work from May 17 and the
respondent was directed to report for duty. It was  further
ordered that in case the managenent failed to take hi mback
they would pay himhis full wages with effect fromthe date
he reported for duty.

Thereupon the appellant-mills filed a wit petition 'before
the High Court. Their main contention before the H gh Court
was two-fold. In the first place it -was urged that the
tribunal had no jurisdiction to entertain —an application
under s. 33-A of the Act in the circunstances of this case
after the anended sections 33 and 33-A cane into force from
March 10, 1957. |In the alternative it was- contended  that
the tribunal had no jurisdiction to pass an interi morder of
reinstatement or in lieu thereof payment of full ~ wages to
t he respondent even before considering the questions raised
in the application under s. 33-A on the nerits. The / Hi gh
Court held on the first point that in viewof s. 30 of the
I ndustrial Disputes (Arendnent and M scel | aneous Provi si ons)
Act, No. XXXVI of 1956, the present case would be governed
by s. 33 as it was before the amendnent and therefore the
tribunal would have jurisdiction to entertain the conplaint
dated May 6, 1957, under s. 33-A of the Act. On the second
point, the High Court held that the order of the tribuna
granting interimrelief was within its jurisdiction and was
justified. In consequence, the wit petition was di sm ssed.
Thereupon the appellant-mlls applied and was granted a
certificate by the H gh Court to appeal to this Court; and
that is how the natter has cone up before us.

The sane two points which were raised in the Hi gh Court have
been wurged before us. W are of opinion that it is not
necessary in the present case to decide the first point
because we have cone to the conclusion that the interim
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order of May 16, 1957, is manifestly erroneous in |aw and
cannot be supported. Apart fromthe question whether the
tribunal had jurisdiction
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to pass an interimorder like this wthout making an interim
award, (a point which was considered and |left open by this
Court in The Managenent of Hotel Inperial v. Hotel Workers’

Union (1)), we are of opinion that where the tribunal is
dealing with an application under s. 33-A of the Act and the
guestion before it is whether an order of dismissal is

agai nst the provisions of s. 33 it would be wong in |law for
the tribunal to grant reinstatenent or full wages in case
the enpl oyer did not take the workman back in its service as
an interimnmeasure. It is clear that in case of a conplaint
under s. 33-A based on-dismissal against the provisions of
s. 33, the final order which the tribunal can pass in case
it is in favour of ‘the workman, would be for reinstatenent.
That final order woul d be passed only if the employer fails
to justify the dismissal before the tribunal, either by
showi ng that proper donestic inquiry was held whi ch
established the misconduct or in case no donmestic inquiry
was held by producing evidence before the tribunal to
justify the dism ssal : See Punjab National Bank Ltd. v. All-
I ndi a Punjab National Bank Enpl oyees’ Federation (2), where
it was held that in an inquiry under s. 33-A, the enployee
would not succeed i'n obtaining an order of reinstatenent
nerely by proving contravention of “s.” 33 by the enpl oyer.
After such contravention is proved it would still be open to
the employer to justify the _inpugned dismssal on the
nmerits. That is a part _of the dispute which the tribuna
has to consider because the conplaint nade by the  enpl oyee
is to be treated as an industrial dispute and all the
rel evant aspects of the said disputefall to be considered
under s. 33-A. Therefore, when a tribunal is considering a
conpl aint under s. 33-A and it has finally to decide whet her
an enployee should be reinstated or not, it is not open to
the tribunal to order reinstatement as an interim relief,
for that would be giving the worknman the very relief /which
he could get only if onatrial —of the conplaint the
enployer failed to justify the order of dismissal. The
interimrelief ordered in this case was that the work

(1) [1960] 1 S.C. R 476.

(2) [1960] 1 S.C. R 806.
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man should be permitted to work: in other words he was
ordered to be reinstated; in the alternative it was ~ ordered
that if the managenment did not take him back they should pay
him his full wages. W are of opinion that such an order
cannot be passed in law as an interimrelief, for that would
amount to giving the, respondent at the outset the relief to
which he would be entitled only if the enployer failed in
the proceedi ngs under s. 33-A. As was pointed out in Hote
Imperial’s case (1),ordinarily, interimrelief should not be
the whole relief that the workmen would get if  they
succeeded finally. The order therefore of the tribunal in
this case allowing reinstatenment as an interimrelief or in
lieu thereof payment of full wages is manifestly erroneous
and nust therefore be set aside. W therefore allow the
appeal , set aside the order of the Hi gh Court as well as of
the tribunal dated May 16, 1957, granting interimrelief.
Learned counsel for the respondent subnmitted to us that we
should grant sone interimrelief in case we canme to the
conclusion that the order of the tribunal should be set
asi de. In the circunstances of this case we do not think
t hat interim relief to the respondent is justified
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hereafter. As we have poi nted above, applications under ss.
33 and 33-A should be dealt with expeditiously. We trust
that the applications dated Septenber 4, 1956, which appears

to have been overlooked and of May 6, 1957, will now be
dealt wth expeditiously and finally disposed of by the
tribunal, as all applications under s. 33-A should be. In

the circunstances we pass no order as to costs.
Appeal al | owed.

(1) [1960] 1 S.C.R 476.
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