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ACT:

Central Sales Tax Act 1956. Section 8(2A).

Keral a CGeneral Sales Tax Act 1963: Section 10 & Notification
RSO 415 of 1971

Central Sales Tax-Exenption-Wether available for inter
state sal es al so- Exenpti on cont ai ned in t he 1971
Noti fi cati on-"Wether an exenption fromtax 'generally’.

HEADNOTE:

The State of Kerala issued Notification RSO 415 of 1971
under Section 10 of the Kerala  General Sales Tax Act
providing for an exenption in respect of tax in regard to
the turn over of the sales of newsprint for a period of two
years fromthe date of starting production of the newsprint
pl ant . The appellant entered into an agreenent ‘with the
State CGovernment in 1974 giving the said exenption

A maj or portion of the newsprint nmanufactured-at the factory
located within the State was sold in the course of inter-
state trade and conmerce, and during the —assessment years
rel evant to the period of the two years fromthe date of the
conmencenent of the production, the appellant cl ai'nmed
exenption not only fromthe State Sales Tax, by virtue of
the 1971 Notification and the 1974 agreenent but also from
the Central Sales Tax under and by virtue of sub-section
(2A) of Section 8 of the Central Sales Tax Act.

The Sales Tax Oficer accepted the claimunder  the State
Sal es Tax Act but rejected the claimunder the Central  Sal es
Tax Act.

Appeal s preferred by the appellant to the Appel | ant
Assi stant Comm ssioner and the Sal es Tax Appellant Tribuna

were dism ssed, and when the appell ant approached the  High
Court by way of revision under Section 41 of the State Sal es
Tax Act the Hgh Court also dismssed the revisions
petitions.

656

In the appeals to this Court it was contended on behal f of
the appellant relying on Pine Chemicals Limted v. Assessing
Authority, [199] 2 S.C.C. 683 that the exenption granted to
It by the 1971 State Government notification Issued under
the Kerala Sales Tax Act |Is a general exemption within the
nmeani ng of Section 8(2A) and, therefore, the inter- state
sales effected by it are equally exenpt from Central Sales
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Tax by virtue of Section 8(2A).

The State contested the appeals by contending that the
exenption granted to the appellant under the State Sal es Tax
is not a general exemption but a conditional one, and that
t he exenption oper at es only in certain speci fied
ci rcunmstances, and that the provision contained in Section
8(2A) does not go to exenpt the inter-state sales of the
appel | ant .

On the question whether the exenption granted under the 1971
State notification exenpting the produce of the appellant
factory manufacturing newsprint fromthe State Sal es Tax for
a period of two years fromthe date of conmencenment of
production in the factory can be called An exenption from
tax 'generally’.

Al'l owi ng the appeals, this Court,

HELD: 1. The inter-state sales effected by the appellant

are those failing under Section 3(a) of the Central Sales
Tax Act.The liability to pay Central Sales Tax on inter-
state sales arises by virtue of sub-section (1) of Section
6. Sub-section (2A) of section 8 seeks to provide exenption
to a dealer with respect to his turnover. The explanation
appended to the sub-section is couched in negative terns and
seeks to define the words "exenmpt fromtax generally", and
i ndi cates when a sal'e or purchase of any goods shall not be
deened to be exenpt fromtax generally under the State Sal es
Tax Law. [659 B, 660 B-C]

2.An inter-state sale or purchase of ‘a comobdity shal

not be deened as exenpt from State Tax generally if the
exenption is givenonly (1) in specified circumstances or
under specified conditions or (2) the tax isleviable on the
sal e or purchase of such goods at specified stages or (3)
otherwi se than with reference to the turnover of the goods.
These conditions or limtations are with reference to the
transaction of sale or purchase. [663 F-G

657

3. The existence or otherwise of ‘the aforesaid three
l[imtations on claimng exenption the explanation under
Section S(2-A) of the Central Sales Tax Act will have to be
tested with reference to the transaction of sale or purchase
as the case may be of the deal er who clains the exenption in
respect of his intrastate sale or purchase of “the same
goods. [663 H, 664 A]

4. The facts which the dealer has to prove to get the
benefit of the government orders are intended only to
identify the dealer and the goods in respect-of ~ which the
exenption is sought and they are not  conditions or
specifications of circunstances relating to. the turnover
sought to be exenpted from paynent of tax w thin the neaning
of Section 8(2-A). [664 E]

5.The <conditions relating to identity of the goods and
the dealer are always there in every exenption “and that
cannot be put as a condition of sale. [664 G

Pine Chemicals Limted v. Assessing Authority, [1992] 2
S.C.C. 683, explained and foll owed. [660 H

Indian Al um num Cables v. State of Haryana, 38 S.T.C. 108,
Industrial Cables Corporation v. Comercial Tax Officer 35
S.T.C. 1, distinguished. [662 A

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal Nos. 507375/1985

From the Judgnent and Order dated 9.9.1985 of the Kerala
H gh Court in T.R C. Nos. 29, 30 and 31 of 1985.

A.S. Nanbiar, Ms. Shanta Vasudevan, P.K Manohar and C. N
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Sreekumar for the Appellants.
The Judgrment of the Court was delivered by.
B. P. JEEVAN REDDY, J. Civil Appeal Nos. 5073-75185.
These appeals arise froma comon judgnment of the Kerala
H gh Court in a batch of three tax revision cases. The
guestion relates to the interpretation of Section 8(2A) of
the Central Sales Tax Act, 1956.
658
In exercise of the power conferred upon it by Section 10 of
the Kerala Sales Tax Act, the State of Kerala issued a
notification RS0415 of 1971 providing for "an exenmption in
respect of the tax payable under the said Act in regard to
the turn-over of the sales of newsprint by the newsprint
plant in the State for the period of two years fromthe date
of starting production of the newsprint by the said plant.’
The appell ant Hi ndustan Paper Corporation Linmited entered
into an agreenent with the CGovernment of Kerala in the year
1974 reiterating the said exenption. The relevant portion
of the agreenent reads thus:
"The Governnent of Kerala, with a viewto help
the project-to tide over the difficulties in
the initial stages and to establish itself,
agree to exempt the turnover relating to the
sal e, ‘of the products by the corporation from
the /paynment of sales tax for a period of two
years fromthe date of starting of production
of the newsprint."
A maj or portion of the newsprint manufactured at the factory
located within Kerala is sold in the course of inter-state
trade and commerce. During the assessment years relevant to
the period of the two years fromthe date of commencenent of
production at the Kerala Factory, the appellant " clained
exenption not only fromthe State sales tax by virtue of the
aforesaid notification and agreenent but also from Centra
Sal es Tax under and by virtue of sub-section (2A) of Section
8 of the Central Sales Tax Act. ~The Sales Tax  Oficer
accepted the claim under the State Sales Tax /Act but
rejected the «claimunder the Central Sales Tax Act. The
appeal s preferred by the appellant to the Appel | ate
Assi stant Conmi ssioner and the Sal es Tax Appellate Tribuna
wer e di sm ssed whereupon it approached the H gh Court by way
of revisions under Section 41 of the State Sales Tax Act.
The High Court too disagreed with the contentions urged by

the appellant and dism ssed the tax revision cases. Hence,
t hese appeal s.
The dispute between the parties, in brief, is thus: the

appel | ant says that exenption granted to it by the aforesaid
notification issued under the Kerala Sales Tax  is a genera
exenption within the neaning of Section 8(2A) and,
therefore, the inter- state sales effected by it are equally
exenpt from Central Sales Tax by virtue of Section 8(2A).
On the other hand, the

659

case of the Government of Kerala is that the exenption
granted to the appellant under the State Sales Tax Act is
not a general exenption but a conditional one; further the
exenption operates only in certain specified circunstances.
Accordingly, they say, the provision contained in Section
8(2A) does not go to exenpt the inter-state sales of the
appel | ant .

The inter-state sales effected by the appellant are those
failing wunder Section 3(A) of the Central Sales Tax Act.
The liability to pay Central Sales Tax on inter-state sales
arises by virtue of sub-section (1) of Section 6. Sub-
section (1A) of Sec. 6 says that a dealer shall be liable to
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pay tax under the Central Act on sale of goods effected by
him in the course of inter-state trade or commer ce
notwi t hstanding that no tax would have been |eviable under
the Sales Tax | aw of the appropriate State if such sale had
taken place inside the State. Sub-section (1) of Section 8
prescribes the rate at which the Central Sales Tax is
char geabl e where the goods are sold to persons and
authorities nent i oned therein while sub-section (2)
prescribes the rate in cases other than those falling under
sub-section (1). Sub-section (2A) of Section 8 which is
material for our purpose reads thus:
"(2A) Notwi thstanding anything contained in
sub-section (I A) of Section 6 or sub-section
(1) or clause (b) of sub-section (2) of this
section, ~the tax payable under this Act by a
dealer ~on his  turnover in so far as the
turnover _or any part thereof relates to the
sal'e of any goods, the sale or, as the case
may be, the purchase of which is under the
sales tax |law of the appropriate State, exenpt
fromtax generally or subject to tax generally
at arate which is |lower than four per cent.
(Whether called a tax or fee or by any other

nane), shall be nill or, as the case may be,
shal I’ be-cal culated at the | ower rate
Expl anation:- For the purpose of this sub-

section a sale or purchase of any goods shal
not be deenmed to be exenpt fromtax generally
under - the sales tax |law of the  appropriate
State if under that |law the sale or purchase
of such goods is exenmpt ~only in specia
ci rcunst ances or under specified conditions or
the tax is levied on the sale or purchase of
such goods at specified stages or otherw se
than with reference to the turnover of the
goods. "
660.
What does sub-section (2A) says? It opens with a non-
obstante cl ause which gives it an overriding effect over the
provisions contained in Sections (I'A) -and over sub-section
(1) as well as clause (b) of sub-section (2) of section 8. b
section seeks to provide exenption to a dealer with expect
to his turnover in so far as his turnover or any part
thereof relates (a) sale of any goods, the sale or, as the
case may be, the purchase of which is under the sales tax
law of the appropriate State, exenpt fromtax generally or
(b) where his turnover or any part thereof relates to the
sale of any goods the sale or purchase of which is subject
to tax generally at a rate which is lower than four per

cent. In a case covered by (a) the Central Sales Tax' will
be nil while in a case falling under (b), Central Sales Tax
shall he chargeable at the same lower rate at which the

State sales tax is charge-able. The explanation appended to
sub-section seeks to define the words "exenpt from tax
generally." The explanation is couched in negative terns.
It says that for the purposes of the said sub-section, a
sale or purchase of any goods shall not be deenmed to be
exenpt fromtax generally under the State Sales Tax law if
(i) wunder the State |law the sale or purchase of such goods
is exenpt only in specified circunstances or (ii) if under
the’ State |aw the sale or purchase of such goods is exenpt
only under specified conditions or (iii) if under the State
law the tax is levied on the sale or purchase of such goods
at specified stages or (iv) where under the State law the
tax is levied otherwise than with reference to the turnover
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of the goods.

The sole question in this case is whether the exenption
granted under the aforesaid notification exenpting the
produce of a factory manufacturing newsprint fromthe State
sales tax for a period of two years from the date of
commencement of production in the factory can be called an
exenption fromtax generally. To put it differently, the
guestion is whether the said exenption is one operative only
in specified circunstances or whether the exenption is one
whi ch is operative only under specified conditions in which
case it cannot be said to be an exenption "generally.

The |learned counsel for the appellant relies wupon the
decision of this Court in Pine Chemcals Limted V.
Assessing Authority, [1992] 2 S.C.C. 683, a deci si on
rendered by S. Ranganathan, V. Ramaswani and N.D. § ha, )J.
According to him the said decision is conclusive on the
guesti on.

661

The counsel for the State of Kerala, on the other hand,
seeks to distinguish the said decision. According to him
the sai d decision does not consider the precise question and
aspect which really, arises in these .appeals. The |earned
counsel for the State of Kerala, Sri G Vishwanath |yer,
puts his case thus: if one is asked whether the exenption
granted under the aforesaid notification is a genera
exenption, his obvious answer would be, no.. It is not an
exenption which operates generally but an exenption linmited
to two years fromthe date of conmencenent of the production
of newsprint in the factory. Simlarly, if 'a person is
asked whether newsprint is exenpt generally fromthe State
sales tax in Kerala, none would answer inthe -affirmative.
He woul d say that the sale of newsprint in Kerala is exenpt
only in certain circunstances or subject only to a condition
viz., that newsprint is produced within two years ' of the
comencenent of the productionin the factory |located in
Ker al a. It is, therefore, idle tocontend, says Sri |yer,
that the sale of newsprint within/Kerala is exenpt generally
fromthe State sales tax. |In such a case, says the counsel
the provision contained in sub-section (2A) does not cone
into operation and the inter-state sales of such newsprint
cannot be said to be exenmpt fromthe Central Sales Tax. M.
| yer further says that the exenption notification issued by
the Governnment of Kerala under Section 10 of the State Act
does not exenpt newsprint fromthe State sales tax al-
together. It grants exenption only in a specified situation
viz., in respect of the newsprint produced within the period
of two years fromthe date of comencenent of production by
a factory manufacturing newsprint in the State (' of Kerala.
The exenption would thus operate for different periods in
the case of different assessees inasmuch as the date of
conmencenent of production by all the nmanufacturers of
newsprint may not be the sane. Mreover, the benefit of the
said notification is available only where a factory goes
into production after the comrencenent of the said notifica-
tion, says Sri lyer, He elaborates his subnission saying
that the exenption granted by the said notificationis only
in favour of «certain dealers or a class of dealers, in
certain circunstances and is not in the nature of a genera
exenption. An exenption given under Section 10 of the State
Act with reference to dealers or a class of dealers i.e.
referable to <clause (ii) of sub-section (1), says the
counsel, can never be called a general exenption nor can it
be characterised as an exenption operating 'generally’. A
general exenption, according to the | earned counsel, neans a
general , unqualified/unconditional exenption. Counsel says
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that the decisions of
662
this Court in Indian Al um num Cables v. State of Haryana 38
S T.C 108 and in Industrial Cables Corporation V.
Commercial Tax Oficer 35 S.T.C. 1 support his contention
The |earned counsel places strong reliance upon the object
and reasons appended to the bill proposing the substitution
of sub-section (2A) in the year 1972. The objects and
reasons relied upon by the | earned counsel read thus:
"Clause 5 Sub-C ause (a) of this clause seeks
to substitute a new sub-section for t he
exi sting sub-section (2A) of Section 8 of the
Principal ‘Act. The new sub-section seeks to
bring out nore clearly that an exenption or
lower rate of |evy under the local sales tax
law of the appropriate State woul d be
avai l'abl e in respect of an inter-state sale of
goods only if such exenption or lower levy is
avai lable generally with reference. to such
goods or such class of goods under the |I|oca
sales tax law "
According to Sri lyer the said statement of objects and
reasons puts the meaning, purpose and object of the sub-
section beyond any doubt.
On the other hand, 'Sri A S. Nanbiar, |earned counsel for the
appel | ant-corporation subnmits, adopting the reasoning in
Pi ne Chemicals that the circunstances or condi tions
contenpl ated by the explanation to sub-section rmust be the
circunstances and conditions attaching to the sale and not
to the dealer. The exenption notification nerely serves to
identify the deal er and the goods entitled to exenption but
it does not lay down any circunstances or conditions
attaching to the sale of goods (Newsprint). Sri . Nanbi ar
says that once the goods are identified viz., that it is a
newsprint manufactured by a factory within tw years of its
conmenci ng production, there is~ no further condi tion
attaching to the exenption; the goods are exenpt generally.
It is not a case where the exenption is hedged in by certain
conditions nor is it a case where the exenption operates
only in certain circunstances. The |earned counsel ~submits
that the decisions of this court in Indian Al um num and
I ndustrial Cables have been considered and explained by this
Court in Pine Chemicals and, therefore, the principle of
those decisions cannot be read as supporting the State’'s
submi ssi ons.
Wile we see the force in the submissions of Sri |Iyer,
| earned counsel for the State of Kerala, we cannot give
effect to the same in the Iight of
663
the binding decision in Pine Chenicals which deals with an
al nost  simlar exenption notification. The Governnment of
Jammu & Kashmir had issued orders providing for exenption
"fromthe State sales tax both on rawnmaterials and finished
products for a period of five years fromthe date the unit
goes into production.” Question had arisen whether the said
exenption attracts the exenption contained in Section 8(2A)
of the Central Act? The said question was answered in the
affirmative by V., Ramaswami, J. speaking for the Bench
The | earned Judge exam ned the schene of sub-section (1) and
(I'A) of Section 6 as well as of sub-sections (1), (2) and
(2A) of
Section 8 and then observed:
"On a plain reading of Section 8(2-A) of the
Central Sales tax Act it deals wth the
liability of a dealer to pay tax under the Act
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on his interstate sales turnover relating to
any goods on the turnover relating to such
goods if the sale had taken place inside the
State is exenpt frompaynment of sales tax
under the sales tax law of the appropriate
State. It provides that if an intrastate sale
or purchase of a conmmpdity by the dealer is
exenpt fromtax generally or subject to tax
generally at a rate which is |ower than 4 per
cent than his liability to tax wunder the
Central Sales Tax Act when such comodity is
sold on inter-state trade would be either ni
or as the case may be shall be calculated at a
| ower rate. Explanation states as to when the
sal e or purchase shall not be deenmed as to be
exenpt fromtax generally under the sales tax
I aw. That is to say an intrastate sale or
purchase shall not be deened as to be exenpt
from tax generally under the sales tax |aw
That is to say an intrastate sale or purchase
of a comodity shall not be deened as exenpt
from State tax generally if the exenption is
given only (1) in specified circunstances or
under ~ specified conditions or (2) the tax is
| evi abl e on the sale or purchase of such goods
at specified stages or (3) otherwise than with
reference to the turnover of the goods. These
conditions or limtations are therefore wth
reference to the  transaction of sale or
pur chase. The ~main clause deals with the
turnover —of 'a dealer’ which term would
i nclude "any dealer’ or 'any class of dealers’
The existence or otherwise of the three
Limtations under the
664
expl anati on above referred to on claimng
exenption under Section 8(2-A) of the Centra
Sal es Tax Act will therefore have to be tested
with reference to the transaction of sale or
purchase as the case may be of the dealer who
cl ai ns the exenption in respect of hi's
intrastate sale or purchase of the same goods.
Thus the specified circunstances and t he
speci fied conditions referred to in t he
expl anation should be with reference to the
local turnover of the same dealer who clains
exenption under Section 8(2-A) of the Centra
Sal es Tax Act.
The |earned Advocate-General for  the  State
contended that the conditions that the industr

should have been set wup and comrissioned
subsequent to the Governnent Orders 159 and
414 above referred to and the commodity  sold
by himin order to claimthe exenption under
the said governnent order, shall be those
manufactured by that industry are conditions
or specified circunmstances within the neaning
of the explanation and, therefore, the dealer
(Pine Chemicals) is not entitled to any
exenption under Section 8(2-A) of the Centra
Sales Tax Act. W are unable to agree with
thi s submi ssion of the | earned counsel for the
St at e. The facts which the dealer has to
prove to get the benefit of the governnent
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orders are intended only to identify the
deal er and the goods in respect of which the
exenption is sought and they are not
condi tions or specifications of circunstances
relating to the turnover sought to be exenpted
from payment of tax within the nmeaning of
those provision. The specified circunstances
and the specified conditions referred to in
t he expl anati on shoul d relate to the
transaction of sale of the commodity and not
identification of the dealer or the conmodity
in respect of the exenption is clainmed. These
conditions relating to identity of the goods
and the dealer are always there in every
exenption and that cannot be put as a
condition of sale. W have already held that
not ~only sale by the manufacturer to dealer
that is exenpt under the government orders but
since the CGeneral Sales Tax Act had adopted
only a single point |evy, even the sub-

665
sequent sales would be covered by the
exenption order. Therefore, the guestion

whether the tax is leviable on the sale or

purchase at 'specified stage" does not arise

for consideration. Thisis not also a case

where the exenption is wth reference to

something other than the turnover of the

goods."

(enphasi s added)

The |learned Judge then dealt with the decisions of this
Court in Indian Aluminum and Industrial Cabl es and
di sti ngui shed them poi nting out that the exenption concerned
in those cases was clearly a conditional one. The | |earned
Judge pointed out that the exenption concerned therein was
with respect to "sales of an undert aki ng suppl yi ng
el ectrical energy to the public under a licence or /sanction
granted or deened to have been granted under the Indian
Electricity Act, 1910 (9 of 1910), of goods for use by it in
generation or distribution of such energy." The '|earned
Judge pointed out that the two conditions nentioned in the
said notification related to purchaser-conpany being a
licensed undertaking supplying electrical energy to the
public and further that the goods sold to it are for use by
the said undertaking in generation or distribution of such
ener gy.
Following the decision in Pine Chemicals, we must and
accordingly we do allow these appeals. No orders as to
costs.
N. V. K
Appeal s al | owed.
666




