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(Wth Criminal A No.58/ 96)
JUDGMENT

SETHI, J.

These appeal s are directed against the order of the
H gh Court acquitting the respondents who, upon trial, were
found guilty and convicted by the trial court for the
conmi ssion of the of fence puni shabl e under Section 302 read
with Section 34 of the Indian Penal Code. They were
sentenced to life inprisonnent and-a fine of Rs.10, 000/ -
each to be paid, on realisation, to the w dow of the
deceased. It is contended that thejudgment of the Hi gh
Court is perverse, based upon assunptions and conjectures,
conpletely ignoring the reliable | egal evidence and has
resulted in mscarriage of justice which is sought to be set
ri ght.

The occurrence in which one Raj Karan aged about 23
years was murdered, took place in Village Siwah near Pani pat
in the State of Haryana. Report of the occurrence was
| odged on the same day at about 10.30 a.m at the police
station which is 8 kns. away fromthe place of occurrence.
The copy of the said report was sent to the Area Magistrate
under Section 157 of the Cr.P.C. which reached the
Magi strate at 11.00 a.m

The deceased along with his 7 other brothers was |iving
in the said village Siwah where they owned their |ands. One
of his brother Sukhchain Singh (PW) was a practicing lawer
at Pani pat while permanently residing in the village. The
deceased and Sukhchain Singh (PW) were living jointly
whereas all the remaining brothers lived separately. In
their nei ghbourhood |ived Hardwari Lal and Suraj Ml who
were in litigation with each other for partition of the
land. As Raj Karan was on visiting terns with Suraj Ml
Hardwari Lal’s nephew Bi shna and his grand-son Bal bir, both
accused, had conceived ill-will against Raj Karan, deceased
whom t hey considered as the apple of discord. On the night
intervening 2nd and 3rd of My, 1989, Sukhchain Singh
(PW), Raj Karan, deceased and Jai Karan, cousin of PW were
carrying chaff loaded in a trolley fromthe fields of the
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village. At about 4 a.m on 3rd May, 1989, the deceased
after loading the trolley tied it with the tractor and drove
it near their house where the chaff was to be stacked in the
adj oi ning roons. Sukhchain Singh (PW) and Jai Karan (PW2)
were coming to their house on foot by a short-cut passage
after Raj Karan had left the fields. After reaching near
the house Raj Karan started waiting for his brother and
cousin to reach. At that tine both the accused persons,
armed with lathis (sticks), cane out of their house, raised
a lalkara declaring that they will teach a |l esson to Raj
Karan for hel ping Suraj Mal and finish him They surrounded
the deceased and inflicted lathi blows on his head. The
comotion and the noise attracted the attenti on of Sukhchain
Singh (PW) and Jai Karan (PW2) who saw the occurrence.

They saw Bal bir and Bi shna giving bl ows on the head of Raj
Karan as a consequence of which the injured becane
unconsci ous and fell down on the ground. Wen the w tnesses
rai sed hue and cry and sought help of the villagers, the
accused persons fled away fromthe spot with their lathis.
Sati nder '‘Kumar, another brother of the deceased, also
reached on the spot. All the persons present on the spot
arranged a trolley and renoved Raj Karan in an injured
condition to Civil Hospital, Panipat for treatnent but at
6.45 p.m the injured succunbed to his injuries in the
Hospital. Wen the injured was brought to the Hospital, the
doctor had sent a note to the Police Station, Sadar, Panipat
on the receipt of which Bullan Singh, Assistant Sub-

I nspector (PWh) reached the Civil Hospital and recorded the
statenment of conpl ainant Sukhchain Singh (PW) at 8.30 a.m
which was later treated as First 1nformati on Report and

mar ked Exh. PA/ 3.

After conpleting the investigation, the accused were
sent for their trial under Section 302 read with Section 34
of the Indian Penal Code. In order to prove its case
prosecuti on exam ned Sukhchain Singh (PW), Jai Karan (PW),
Dr. Mahesh Parkash (PWB), Bal ak Ram (PW), Assi stant Sub-
I nspect or Bhullan Singh (PW), Head Constabl e Hanu Ram ( PW5,
Head Constabl e Chandi Ram (PW), Head Constabl e Tasveer
Si ngh (PW8), Sub-Inspector Mehar Singh (PW) and Constabl e
Om Par kash (PWL0). As earlier noticed, Sukhchain Singh (PW)
and Jai Karan (PW2) are the eye-wi tnesses of the occurrence.
Rel yi ng upon the testinony of the eye-witnesses, the tria
court held both the accused guilty of the of fence puni shabl e
under Section 302 read with Section 34 of the |Indian Pena
Code and sentenced themto life inprisonment.

Not relying upon the testinony of PW1 and 2, the High
Court acquitted the accused persons vide the judgnment
i mpugned in these appeals. Feeling aggrieved by the
judgrment of the High Court Crimnal Appeal No.57 of 1996 was
filed by the conplainant and Crinminal Appeal No.58 of 1996
by the State of Haryana.

To arrive at the conclusion that PW1 and 2 were not
the eye-wi tnesses of the occurrence, the Hi gh Court noted:

"PWL Sukhchain Singh stated at the trial that he
brought his injured brother Raj Karan to G vi
Hospital, Panipat in a tractor-trolley. He was
acconpani ed by Satinder Kumar, Sukhdarshan alias
Sukhdev and Jai Karan; but fromthe nedico-Iega
report, it is shown that injured Raj Karan (since
deceased) was brought to the Hospital by

Sukhdar shan al i as Sukhdev and none else. On the
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nmedi co-1 egal report Exhibit PE, in the colum
"nane of relative and friend", the name of

Sukhdar shan alias Sukhdev was witten. It is
again clear fromthe nedi co-1egal report Exhibit
PE that the certificate to the effect that the

i njured was not previously medico-legally exam ned
was al so signed by Sukhdarshan. At the end of the
nedi co-1 egal report where it is printed as
signatures of thunb-inpression of private party,
there al so the name of Sukhdarshan is witten.
Date of arrival and nmedical exam nation of Raj
Karan is given as May 3, 1989, 6.30 a.m by the
Doctor. |Imrediately after the nedical exanm nation
of injured Raj Karan the doctor had sent ruqa
Exhibit PF to the Station House O ficer, Police
Station Sadar, Panipat, which reads as under:

"To

SHO,
Sadar , Pani pat

It is for your information that an
unconsci ous patient ‘M.Raj Karan, S/ o Sh.Kehar
Singh is admtted in G'H Panipat alleged to have
been beaten up by sonebody.

Kindly note and take the necessary action.

Sd/ -
Doctor 3.5.1989
at 6.35 a.m"

I mredi ately after receipt of ruga Exhibit PF from
the Hospital in the police station which is
adnmttedly at a distance of about 200 yards from
the Hospital, an entry Exhibit PF/1 in the Daily
D ary Register was nade in the police station

whi ch reads as under:

P. S. Sadar Pani pat Copy of Rapat District Karnal
Sl / SHO On receipt of 3.5.1989 Tine
the ruga of 6.55 a. m

t he Doctor and
Departure of
ASI

At this time a ruga of the doctor has been
received from G H Hospital through the Ward
Servant with foll ow ng subject.

It is for your information that unconscious
patient M.Raj Karan S/o Kehar Singh is adnitted
in GH Panipat alleged to have been beaten up by
somebody. Kindly note and take the necessary
action.

Sd/ -
DOCTOR
3.5.1989 6.30 a.m
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FROM THE POLI CE STATI ON

On receipt of the ruga of the doctor with the
above subject, | the ASI along with H C. Tasvir
Si ngh No. 1012 and Davi nder Singh No. 183, started
towards G H. Panipat for recording the statenent
of injured.

Sdf -

P.S. SADAR
PANI PAT
3.5.1989."

Fromt he evi dence nentioned above, one thing is,
however, clear that inmediately after arrival of
injured Raj Karan, the Doctor who had conducted
nmedi co-1 egal exam nation was inforned by Sudarshan
that injured Raj Karan was beaten up by soneone.
The accused were not named as the assail ants
before the Doctor. Even PW had stated at the
trial that Sukhdarshan alias Sukhdev gave
information to the Doctor about the particulars of
the injured and PW2 Jai Karan had stated at the
trial that Sukhdarshanhad nmade enquiries from
themas to who had caused injuries to Raj Karan
and they had told himas to who had caused
injuries to Raj Karan. It has come in evidence of
PWs Assi stant Sub-I1nspector Bhul l'an™ Si ngh t hat
when he reached the Hospital at 7.10 a.m, on My
3, 1989 there was none with Raj Karan Injured
(deceased) except the Doctor. He had searched for
rel ations/attendants of Raj Karan, but he coul d
not find any. It was only at 8.30-a.m _on that
dat e that Sukhchain Singh (PW) met himin the

[ awn of the Hospital who was alone at that tinme
and he recorded his statenent. It was only at
that stage that the appellants were naned as
accused in this case by PW Sukhchain Singh, the
real brother of the deceased. Earlier to that,
nei t her Sukhchain Singh, the first informant nor
ot hers including Jai Karan, Satinder Kumar or
Sukhdar shan alias Sukhdev were available to the
police in the Hospital nor any one of them had

i nforned the police regarding the occurrence,

t hough the police station was hardly 200 yards
fromthe Hospital (the distance of 200 yards from
the Hospital to Police Station has cone in the

evi dence of PWL Sukhchain Singh). Again it is
clear fromthe evidence on record that Sukhdarshan
net the Doctor who prepared the nedico-Iega

report Exhibit PE and he did not nanme these two
accused-appel lants as the assailants. It is
further fortified by the fact that Sukhdarshan who
was a material witness in this case and signed the
nedi co-1 egal report and had taken the injured to
the Hospital had not been produced by the
prosecution having been | eft over as unnecessary
and particularly so when P had stated at the
trial that Sukhdarshan had given information about
the injured to the Doctor."

The High Court further found that except the alleged
bal d assertions of PWw1 and 2, there was no evi dence of
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transporting the chaff fromthe field to the house of the
conpl ainant. The room where the chaff was to be stacked was
held to be not in possession of the conplainant and in fact

| eased out to Anganbadi because in one of rooms there hung a
sign-board with the words "Agan Badi Village Siwah". The
transportation of the chaff was also held to be not proved
by the Hi gh Court because of the non seizure of the tractor
trolley or the chaff by the investigating officer. As sone
sem digested food was found in the stomach of the deceased,
the High Court held PW1 and 2 to be untrustworthy as they
had consunmed their food at 8.30 p.m and the deceased was
wongly stated to have taken his food at 10-11 p.m The

Hi gh Court concluded that it was the case of blind murder
and the occurrence had not taken place at 4 a.m in view of
the finding of the Doctor regarding semni-digested food in
the stomach of the deceased.

M.U R Lalit, Senior Advocate who appeared for the
accused persons supported the judgnent of the H gh Court and
submitted that it was a fit case where this Court should not
interfere under Article 136 of the Constitution of India.

It is submitted that the viewtaken by the H gh Court, on
appreci ati on of evidence, was a probable view which did not
require to be substituted by another view even that viewis
possi ble to be taken. ~Learned counsel also justified, on
facts, the conclusions arrived at by the High Court in the
i mpugned j udgnent .

M .J.P. Dhanda, the |earned counsel appearing for the
State of Haryana submtted that the finding of the H gh
Court bei ng perverse and based upon assunptions and
presunptions required to be rectified. ~He contended that in
vi ew of the el aborate judgnent of thetrial court, there was
no ground or occasion for the Hi gh Court to have passed the
i mpugned j udgnent .

It is true that generally this Court does not interfere
with the finding of fact arrived at after proper
appreci ation of evidence by the Courts below. But if such a
finding is perverse, based upon no evidence or based upon
such evidence which is inadm ssible or is the result of

i magi nati ve hypot hesis, conjectures, illegal assunptions and
presunptions, the Court is entitled to re-appreciate the
evidence to ascertain the validity of its judgnent.  In

Pritam Singh v. The State [AIR 1950 SC 169] this Court held
that special |eave to appeal can be granted only if it is
shown that the exceptional and special circumnmstances exi st
to show that substantial and grave injustice has been done
and the case in question presents features of sufficient
gravity to warrant a review of the decision appeal ed
against. In Sadu Singh Harnam Singh v. The State of Pepsu
[AIR 1954 SC 271] it was observed that this Court does not,
by special |eave, convert itself into a court of reviewto
review evidence for a third time. But where, however, the
court belowis shown to have failed in appreciating the true
ef fect of material change in the version given by the

wi tnesses, it would be right for this Court to interfere to
avert the failure of justice. |In Duli Chand v. Delh

Admi ni stration [1975 (4) SCC 649], Rammi kl al Gokul das & O's.
v. State of Cujarat[1976 (1) SCC 6], Mst.Dalbir Kaur & Os.
v. State of Punjab [1976 (4) SCC 158], State of Janmu &
Kashmr v. Hazara Singh & Anr. [AIR 1981 SC 451], Rananbhai
Nar anbhai Patel & Ors. v. State of CGujarat [2000 (1) SCC
358] the scope of the appellate jurisdiction under Article
136 of the Constitution was considered in detail and
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gui delines provided for the exercise of the power. Inits
| atest judgnment in State of Punjab v. Jugraj Singh & Os.
[JT 2002 (2) SC 147] this Court held:

"It is now well established that this Court does
not, by special |eave, convert itself into a court
to review evidence for a third tine. However,
where the High Court is shown to have failed in
appreciating the true effect and naterial change
in the version given by the witnesses, in such a
situation it would not be right for this Court to
affirmsuch a decision when it occasions a failure
of justice. The power under Article 136 of the
Constitution of India is, no doubt, extraordinary
in anmplitude and this Court goes into action only
to avert miscarriage of justice if the existence
of perversity is shown in the inmpugned judgnent.
Unl ess sone serious infirmty or grave failure of
justice is shown, this Court normally refrains
fromre-appreciating the matter on appeal by
speci al l'eave.~ The findings of the H gh Court
have to be judged by the yardstick of reason to
ascertain whether such findings were erroneous,
perverse and resulted in-m scarriage of justice.

I f the conclusions /of the courts bel ow can be
supported by acceptabl e evidence, the Suprene
Court will not exercise its overriding powers to
interfere with such a decision.”

As in the medico-I|egal report Exh.PE;, name of PW was
found not mentioned, the H gh Court presuned that he had not
acconpani ed the injured. Such an assunption is not
referable to any legal or factual presunption. It is.in
evi dence that Sukhchai n Singh, acconpanied by his cousin Ja
Karan and other relatives had taken the injured to the
Hospital. 1In the report Exh.PE in-the colum "Nane of
relatives and friends", the name of Sukhdev Singh is
nentioned by the Doctor. Qmission.to nention the nanes of
other relatives in the said certificate cannot be attributed
to any of the prosecution witnesses.. No question is shown
to have been put to PWM as to his presence or alleged
absence at the tine of preparation of nedico-legal report
Exh.PE. It is neither the requirenent of |aw nor usually
expected that nanes of all the relatives of the injured
shoul d be nentioned in the nedico-legal report prepared by
the Doctor in his discretion. The mention of the injured
havi ng been beaten by somebody in the Doctor’s intimtion to
the police station has been used to hold that in fact by
that time the witness did not know the name of any of the
assailants and that the case was a blind nurder case. /The
intimation given by the Doctor was regardi ng the adm ssion
of the patient in unconscious position requesting the police
to take necessary action. Mentioning of the nanes or
hol ding the inquiry regarding the occurrence was neither the
duty of the Doctor nor usually expected fromhim The High
Court further held that as when Bhullan Singh, Assistant
Sub- I nspector (PWh) reached the Hospital at 7.40 a.m, he
could not find PW1 and 2, it should be presuned that they
had not cone with the injured in the hospital and thus were
not eye-w tnesses. Such an assunption by the High Court is
al so not referable to any | egal evidence. No question was
put to PM as to where he was at 7.40 a. m when Assi stant
Sub- I nspect or Bhullan Singh had come in the police station.
It was not unusual for a brother to search for sonme good
doctor or be busy in arranging better treatnment for his
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injured brother. Jai Karan (PW2) had very specifically
stated "W reached in the Cvil Hospital Pani pat at about
6.15 a.m. From6.15 a.m to 830 am | remained in the
Hospital but during this period | had also gone for ny bl ood
testing in the Hospital itself as it was required by the
Doctor”. After adm ssion of the patient in the Hospital if
his relati ons who were none el se than brothers and cousin
were not found standing by the side of the injured, it
cannot be imagi ned, by any stretch of inmmgination, that they
actually had not come to the hospital and were telling
lies. Non reporting and non-nentioning the names of the
accused at the police station before 8.30 a.m is stated to
be a reason to hold that the wi tnesses had not seen the
occurrence. Such a finding, apparently, appears to be
perverse as it is in the evidence that the doctor had
reported to the police about the admi ssion of the injured in
the hospital in presence of the w tnesses which justified
themto pay nore attention for the treatnent of the injured
and wait for the police to cone. The investigating officer
had categorically stated that he did not feel the necessity
of seizing thetractor trolley or the chaff as the same was
not considered to be material evidence in the case. Be that
as it may, the failure of the investigating agency to take
steps which may have been required in strengthening to prove
the guilt, beyond doubt, cannot be nade a basis to reject
the prosecution version or the statenments of the eye-
witnesses. Simlarly, the H gh Court was not justified in
hol ding that there did not exist any room where the chaff
was to be stacked. Shri Bal ak Ram  Draftsman (PW) in his
deposition in the Court had stated that he had prepared the
site plan Exh.PJ wherein, in addition to one roomshown in
Exh. PJ he had seen two nore roons at Point "X and "X1l"
marked in the said Exhibit. What persuaded the court to
hold that the conplainant had no roomto stack the chaff is
not borne out fromthe record.

The statenent of PWL could not be rejected only because
a speci al behavi our was expected of himon account ‘of his
bei ng an advocate. Non nentioning of the fact that he had
not hired a house in the town of Panipat where he was
carrying on practice could not be made a basis for rejecting
his testinmony w thout seeking his explanation. It has cone
in evidence that Village Siwah was only 8 kns. away from
Pani pat and was | ocated on the GI Road and the w tness was
comuting every day.

Lear ned counsel appearing for the accusedthen brought
to our notice sone alleged inprovenents and contradictions
in the statements of the prosecution witnesses. The tria
court dealt with those discrepancies and rightly held them
to be mnor discrepancies not affecting the nerits of the
case. Qherwi se also the alleged inprovenents and
contradictions nust be shown with respect to the nmateria
particul ars of the case and the occurrence. Every
contradiction or inprovenent, not directly related to the
occurrence, is no ground to reject the testinony of the
wi t nesses. The inprovement and contradictions, pointed out
by the | earned senior advocate have no reference to the
material particulars of the occurrence.

It has been argued in the alternative that the
introduction of lalkara in the FIRwas only to attract the
provi sions of Section 34 of the Indian Penal Code. W are
not inmpressed with this argunent also. Both the accused are
proved to have inflicted the injuries on the vital part of
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the body of Raj Karan which clearly show their intention

It is contended that the prosecution version, if accepted,
the nature of the injuries would not show the comm ssion of
the of fence puni shabl e under Section 302 of the Indian Pena
Code. At the npbst accused are stated to have committed the
of f ence puni shabl e under Section 326 or 304 (I1) of the

I ndi an Penal Code. W are not inpressed with this argunent
in view of the injuries found on the person of the deceased.

Dr.Di | gul zar Singh, Medical Superintendent of
Cvil Hospital (PWB), who conducted the post-nortemon the
dead body of Raj Karan, found the following injuries on his
body:

"1, Stitched wound on the right side of the head
starting 2 inch above the niddle of the right

eye- brow goi ng upward and nmedially, 7 c.m

long T. shape fromthe m ddl e of the wound

(stitched extending laterally towards the

right ear 7 c.m 1long. There was swelling of

the whol e right side of the head up to the

eye lid. Cotted blood was present.

2. Stitched wound just lateral to the occipita
5c¢c.m long with swelling around was present.
Clotted bl ood was present.

3. | acerated wound on the | eft ear posterior at
a base 1 cmlong. Cotted bl ood was present
inthe left ear.

4, Two | acerated wound on the back of right ear
l1c.m x c.m each was present. Pinna was
swol  en and cl otted bl ood was present.

5. Contusion of the right arm(deltoid region) 4
inch x 1-1/2 inch red in col our and swelling
was present.

On exploration of the skull, there was a big sub
cont aneous haemat oma present on both side of the
skull. On right side of the skull, anteriorly 1-
1/4 inch above the right ear, there was a
depressed fracture of the skull bone of the size
of 5 inch x 4 inch. The piece of the skull-bone
were fractured in nmultiple pieces and enbedded in
the brain matter. Cotted bl ood was present.  The
posterior part of the depressed fracture was
extending as a leniar fracture upto the occiput 4-
1/2 inch in length. Medially the fracture was
extending on left side vertically upto the root of
the left ear canal. Linear in shape and was half
c.m wde, clotted blood was present. There was a
bi g sub dural haenotoma on the right side of the
skul | . The menbrance was | acerated at the
depressed fracture sight. Brain natter was al so

| acerated. On left side subdural haenotoma was
present below the fracture sight and the clotted
bl ood was present. It the left mddle crania
cavity."

According to himthe cause of death was injury on the brain
| eadi ng to shock and haenmorrhage. |Injury No.1l and its

i mpact | eaves no doubt in our nmind that the accused had

i ntended to cause the death of the deceased and they shared
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the common intention as both are proved to have given the
blows with |athis which they had brought with themto
inflict the injuries to the deceased. The trial court,
therefore, had rightly held the accused guilty for the

of fence of murder punishable under Section 302 |PC. W
are satisfied that in the instant case the H gh Court
erroneously held that PW1 and 2 were not the eye-w tnesses
and that the occurrence had not taken place in the nmanner
they had deposed in the court. W are of the opinion that
the trial court had assigned valid and cogent reasons for
concl udi ng that the accused persons had committed the

of fence and were guilty.

Both the appeals are allowed and the judgnent of
the Hi gh Court is set aside.  Upholding the judgnment of the
trial court, the respondents are convicted under Section 302
| PC and sentenced to |life inprisonnent besides paying a fine
of Rs. 10, 000/- each, inposed by the trial court on them The
amount (of fine, when it is realized, shall be paid to the
wi dow of ‘the deceased in terms of the directions of the
trial court.

pori| 24, 2002 (Dor ai swany Raj u)
ri ,




