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CASE NO. :
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PETI TI ONER
Ashut osh
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Indian Airlines Ltd. & Os

DATE OF JUDGVENT: 18/ 04/ 2007
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S. H Kapadia & B. Sudershan Reddy

JUDGVENT:
JUDGMENT

Cl VIL APPEAL No. 2024 OF 2007
(Arising out of S'L.P. (C No. 10446/ 2006)

KAPADI A, J.

Leave granted.

The short question which-arises for determnation in this
civil appeal is whether the appellant (enployee) is entitled to
seniority in the matter of pronotion to the post of Deputy
Chief Aircraft Engineer vis-‘-vis Respondent nos. 3 to 17.

On 31.3.1992, a Settlenent was reached between Indian
Airlines and All India Aircraft Engi neers’ Association under
whi ch the then existing designations were revised as foll ows:

"REVI SI ON OF SCALES OF PAY:

i) Wth effect from1.4.1989, the existing
desi gnati ons and the scal es of pay applicable
will be as under: -

Exi sting Designation
(Scal e of Pay)
Revi sed Desi gnati on
(Scal e of Pay)

Asstt. Aircraft

Engi neer

(Rs. 2005- 50- 2105- 60-
2825- 70- 2965)

Asstt. Aircraft
Engi neer

(Rs. 2005- 50- 2105-
60- 2825- 70- 2965)

Aircraft Engi neer
(Rs. 2285- 60- 2825- 70-
3035- 120- 3395)

Aircraft Engi neer
(Rs. 2765- 60- 2825-
70- 3035- 120- 3275-
EB- 120- 3875)
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Sr. Aircraft Engi neer
(Rs. 2765- 60- 2825- 70-
3035- 120- 3875)

Aircraft Engi neer
(Rs. 2765- 60- 2825-
70- 3035- 120- 3275-
EB- 120- 3875)

Supdtg. Aircraft
Engi neer

(Rs. 2965- 70- 3035-
120- 4115)

Sr. Aircraft Engineer
(Rs. 2965- 70- 3035-
120- 4115)

(ii) Wth effect from 1lst April, 1992 a new cadre
of Dy. Chief Aircraft Engineer in the pay

scal e of Rs.3155-120-4235 will be created.

The strength of Dy. Chief Aircraft Enginers

will be maintained 'at 20% of the tota

standard force of the cadre of Aircraft

Engi neers (Aircraft Engineer to Dy. Chief

Aircraft Engineer)."

The revi sed designation was to operate from1.4.1989.

By the said Settlenent dated 31.3.1992, appellant was
redesi gnated as Aircraft Engi neer whereas respondent nos. 3
to 17 were redesignated as Sr. Aircraft Engi neer w.e.f.
1.4.1989. Under the said Settlement, approval qualification
had to be acquired by Sr. Aircraft Engi neer (feeder post) for
bei ng pronoted as Deputy Chief Aircraft Engi neer. Under the
Settlement, for pronotion to the post of Deputy Chief Aircraft
Engi neer, the Sr. Aircraft Engineer had to obtain approval of
ni ne groups. Under the Settlement, the post of Deputy Chief
Aircraft Engineer was created for the first time with effect from
1.4.1992 to be filled fromthe said feeder post of Sr. Aircraft
Engi neer. The candidate was required to acquire specified
nunber of points before 1.4.1995. However, the Jet Shop
whi ch was established in 1992 for Del hi by I'ndian Airlines did
not get its approval in tine from DGCA (Directorate General of
Cvil Aviation). Therefore, the Association requested the
Managenent to grant conditional pronotion in various grades
to enabl e enpl oyees like respondents 3 to 17 to conplete their
eligibility before the cut-off date. This request was nade as
enpl oyees |i ke respondents 3 to 17 woul d have stagnated on
account of above anonalies created by Settlenment dated
31.3.1992. Therefore, on 23.7.1993, the Managenent and the
Union entered into Discussions with regard to conditional
pronoti on.

Vide Order dated 7.2.1994, respondents 3 to 17 were

gi ven conditional promptions to the post of Deputy Chief
Aircraft Engineers with effect from1.4.1992/ 1.4.1993
respectively. They were required to obtain nine approval s by
31.3.1995. As stated above, the Jet Shop set up by Indian
Airlines for Del hi was approved only in February, 1995,
therefore, respondents 3 to 17 could not fulfil the requisite
qualification by the cut-off date. On the other hand, appell ant
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herein conpleted two years service in the post of Sr. Aircraft
Engi neer on 31.3.1993. He acquired the requisite qualification
on 15.12.1993.
According to the appellant, till today respondent nos. 3 to
17 have failed to acquire approval qualification. According to
the appellant, the cut-off date, namely, 1.4.1995 has since
passed. Appellant states that on 1.4.1991 he as well as
respondents 3 to 17 were Sr. Aircraft Engineers. Appell ant
states that on 7.2.1994 respondents 3 to 17 were conditionally
promoted with effect from 1.4.1992/1.4.1993. Therefore,
according to the appellant, he was qualified for promption on
15.12. 1993 whereas respondents 3 to 17 till date have not
acquired the requisite qualification. Appellant, therefore,
prayed that respondents 3'to 17 were not entitled to
promotions to the post of Deputy Chief Aircraft Engineers. It is
the case of the appellant that he has been ultinmately pronoted
to the post of Deputy Chief Aircraft Engi neer vide order dated
August, 2000 with effect from 1.10.1999. However, he has not
been given pronotion as Deputy Chief Aircraft Engineer from
15. 12. 1993 when he acquired the qualification and, therefore,
Indian Airlines had erred in showi ng respondents 3 to 17 as
senior to the appellant herein in the post of Deputy Chief
Aircraft Engineer with effect from 1.4.1992/1.4.1993.

The main argunent advanced on behal f of the appell ant
was that seniority/in a cadre under the Pronotion Rules did
not entitle respondents 3 to 17 for pronotions to the higher
post of Deputy Chief Aircraft Engi neer unless the candidate
acquired the Approval Qualification prescribed by such Rul es.
It was submitted that eligibility under the said Rul es was
different fromseniority. It was submtted on behalf of the
appel | ant that under the Pronption Rul es what was
contenpl ated was "seniority anongst the qualified". It was
submitted that appellant had acquired the qualification on
15.12.1993 and since respondents 3-to 17-did not acquire the
requisite qualification appellant was entitled to be pronoted
not from 1.10.1999 but from 15.12. 1993 and, consequently,
appel | ant has been discrimnated vis-‘-vis respondents 3 to 17
i nasmuch as the said respondents were pronoted with effect
from1.4.1992/1.4.1993 herein. It was urged on behal f ‘of the
appel l ant that the qualification prescribed by the Recruitnment
and Pronotion Rul es cannot be overrul ed by Industrial
Settlement dated 31.3.1992 or by Note of Discussions dated
23.7.1993. It was urged on behalf of the appellant that, in any
event, Industrial Settlenment dated 31.3.1992 and the
Pronmotion Rules had to be read in tandem that the Industria
Settlement retained the qualification prescribed by the
Recruitment and Promption Rul es; that even the Note of
Di scussions retained the said qualifications but it is the
Managenent who said that as a one tine exercise, weightage
shoul d be given to seniority and as a one tinme exercise
respondents 3 to 17 should be allowed to be pronoted to the
posts of Deputy Chief Aircraft Engineers in terns of Oder
dated 7.2.1994 (Exhibit "P-4"). It was urged that the
Recruitnment and Pronmotion Rules only referred to "seniority
amongst qualified" as the criteria of pronotion to the post of
Deputy Chief Aircraft Engi neer which could not be elinnated
either by the Industrial Settlenent dated 31.3.1992 or by Note
of Discussions dated 23.7.1993. It was urged that the
appel | ant herein acquired the approval qualification on
15.12.1993 but vide inpugned order dated 7.2.1994 the
Managenent gave conditional pronotions to respondents 3 to
17 with effect from 1.4.1992/1.4.1993 which created
di scrimnation which violated the appellant’s fundanenta
right to equality under Article 14 of the Constitution
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Before dealing with the above argunents, we quote
her ei nbel ow para 13 of the Indian Airlines Recruitnment and
Pronotion Rules, as applicable to Aircraft Engi neering
Depar t ment :

"The Board shall proceed to arrange their

sel ections in order of inter-se seniority
anongst the candi dates who have qualified

(ot her than the candi dates who have been

mar ked as 'outstanding’ in which case such
candi dates will be placed at top of the list) and
shal |l al so keep a suitabl e nunber of

candi dates on the panel/waiting list. Such a
panel may be used for filling vacancies that
may ari se subsequently and will be valid for a
period of two years in respect of all posts in
erstwhile Grade = and 3/6 (and its equival ent
and one year in other cases, fromthe date of
the approval of such panel by the conpetent

aut hority whereafter the procedure as outlined
above may be fol lowed afresh; provided
however ,

i) the Managing Director in his sole
di scretion and being satisfied on the

rel evant considerations, may extend the
validity of such panels in other than
erstwhile Grade = and 3/6 for a further
peri od of six nmonths at one time subject
to a maxi mum of one year in respect of
any panel .

i) In preparing the panel the Board shall
pay attention to the circulars and

i nstructions issued by Governnent of

India fromtime to tine in matter of

saf eguar di ng adequate representation to
menbers of Schedul ed Castes/

Schedul ed Tribes etc." (enphasis

suppl i ed)

W al so quote hereinbel ow the relevant recital fromthe
Industrial Settlement dated 31.3.1992;
"WHEREAS after signing the MOU with the
Indian Airlines hereinafter called ' Managenent’
on 26.2.1989 on their Charter of Demands for
the wage period 1.10.1985 to 31.8.1990 (copy
encl osed and marked as Annexure 'A'), the A
India Aircraft Engineers’ Associ ation
hereinafter called "Association’ asked for
paynment of additional qualification pay,
creation of new pay scal es and certain ot her
al  owances to the Aircraft Engi neers.

2. AND VWHEREAS t he Management coul d
not accept the demand of the Association

3. AND VWHEREAS this dispute was referred
by the Central Covernment vide itens Nos. (i)
and (ii) as contained in the schedule to the
Order No. L.11011/3/89-1R(Msc.) dated 7th
Decenber, 1990 for adjudication by the NIT
presi ded over by Justice Shri S.N Khatri.

4. AND WHEREAS parties, during the
pendency of the proceedings before the NIT,
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have hel d bilateral negotiations without

prejudice to their rights and contentions in
respect of relativity and parity of wage
structure with correspondi ng categories of

enpl oyees of Air India and as a result of such
negoti ati ons, have arrived at this Settl enent,

as a consequence of which Terns of Reference

No. (i) and (ii) of the dispute pending before the
NI T stand settled between the parties without
prejudice to the rights and contentions of both
the parties in regard to the termof Reference

No. (v) before the NIT which would remain
operative with regard to the matter of

relativity/ parity vis-‘-vis Aircraft Engi neers of
Air India."

the relevant termof Settlenent;

"2. The Qualification/ Productivity Scheme
for Aircraft Engineers is contained in
Appendi x " B". Wth the introduction of the
revi sed Qualification Pay from 1st April

1989, the existing Qualification Pay and
Certification Al owance shall stand

wi thdrawn from 1.4.1989 and 1.8.1989
respectively."

the rel evant cl auses of Appendix 'A’;

"2(d) Sr. Aircraft Engi neer (scale of pay of Rs.
2965- 70- 3035- 120-4115) with two years
service in the scale and on acquiring
prescribed |icence/ approva

qualifications for the post of Dy. Chief
Aircraft Engineer (as per Annexure 1, 2 &

3 to Appendix 'B') will be eligible for
appoi ntnent to the post of Dy. Chief
Aircraft Engineer in the scale of (pay of

Rs. 3155-120-4235. The appointnent to

the cadre of Dy. Chief Aircraft Engineer
will, however, be subject to availability of
vacanci es as per the Standard Force and
Recrui tment and Pronotion Rul es.

XXX

3(iii) The existing Sr. Aircraft Engineers
appointed in the pay scale of Rs. 2765-
60- 2825- 70- 3035- 120- 3875 prior to
1.4.1989 woul d be re-designated as
Aircraft Engineer in the pay scale of Rs.
2765- 60- 2825- 70- 3035- 120- 3275- EB-

120- 3875 w.e.f. 1.4.1989. These

Engi neers will be eligible for

consi deration for the post of Sr. Aircraft
Engi neers in the pay scale of Rs. 2965-
70- 3035-120- 4115 w.e.f. 1.4.1991

onwar ds subj ect, however, to possession

of prescribed |icence/ approva
qualifications and confirmation.

4, Al'l appointnents to the cadre of Aircraft
Engi neer, Sr. Aircraft Engi neer and Dy.
Chief Aircraft Engineer will be subject to

Recrui tnent and Pronotion Rul es. The
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processi ng of such appointnents for Sr
Aircraft Engineer and Dy. Chief Aircraft
Engi neers will be done with reference to
t he DGCA exami nation session. The

appoi ntnents to the cadre of Sr. Aircraft
Engi neer will, however, take place from
the nmonth following the nonth in which
the prescribed qualification/ experience
have been acquired by the Aircraft

Engi neer. The appoi ntment from Sr
Aircraft Engineer to Dy. Chief Aircraft
Engi neer will be subject to availability of
vacanci es as per the Standard Force and
Recrui tment and Pronotion Rules."

and, the relevant clause of Appendix 'B

"A Qual i fications requirenent for appoi ntnent
Desi gnhati on

Qualifications

Aircraft

Engi neer

(entry into pay

scal e)

"C licence on one jet
engine of IA fleet.

Confirmation

Subj ect to obtaining

approval s of any two

groups of Enclosure 1

Crossing EB

St age

"C licence on one jet
engine of I A fleet and
approval s of any three
groups of enclosure 1

Sr. Aircraft

Engi neer

"C licence on one jet
Engi ne of I A fleet and
approval s of any six
groups of Enclosure 1

Dy. Chief Alc

Engi neer

"C licence on one jet
Engi ne of I A fleet and
approval s of any nine
groups of Enclosure 1."

We al so quote hereinbel ow the rel evant excerpt of Note of
Di scussions dated 23.7.1993:

"After detailed deliberation, the follow ng
deci sions were arrived at: -
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i) That Engi neers who have not been given
opportunity for training on jet aircraft

and Shop/ Maj or Mai ntenance approval s,

as on 1.4.1993, will be given conditiona
pronoti ons.

ii) Turbo prop aircraft |icences held by
engi neers will be considered for

promotion only as a one tine exercise til

1. 4.93 and such engineers will be given
condi tional pronotion.

iii) Wherever all group approvals in Engine
Over haul shops as per the new

agreement dated 31st March, 1992 have

not becone operative, the Engine

Over haul Trade Engineers will be

pronot ed ‘'on-conditional basis subject to

the foll ow ng:-

(a) They rmust obtain 'C licence on jet
aircraft of 1A fleet for which training
has al ready been inparted to them

within three consecutive DGCA

chances effective 1.4.1993.

(b) They must obtain desired group
approval s as per the clause (i), (ii) and
(iii) shall have to obtain qualifications
wi thin three consecutive DGCA

chances after getting training with
effect from 1. 4.1993, failing which

they will be reverted to their
substanti ve pay scal es.

iv) The engi neers who are pronoted on
condi tional basis as per clause (i), (ii) and
(iii) shall have to obtain qualifications
within three consecutive DGCA chances

after getting training with effect from
1.4.1993, failing which they will be

reverted to their substantive pay scal es.

Al'l other terns and conditions of the
agreement dated 31st March, 1992 will remain
unchanged. " (enphasi s supplied)

For the foll owi ng reasons, we do not find any nmerit in
this civil appeal. Firstly, under the Recruitnment and Pronotion
Rul es, seniority anobngst the candi dates who qualified was the
criteria for pronotion. However, the said Rules did not
prescribe such qualifications. They were left to the joint
wi sdom of the Managenent and the Association. The approva
qualifications were prescribed under Settlenent dated
31.3.1992. These approval qualifications were prescribed
under cl ause 2(d) of Appendix 'A, quoted herei nabove.

Appendix "B to the Settlenent indicated that the candi date for
promotion to the post of Deputy Chief Aircraft Engineer had to
obt ai n approvals of nine groups and a |icence on one Jet

Engine of the Indian Airlines fleet. In the present case, the
recitals in the Industrial Settlenment quoted herei nabove show
that during the pendency of proceedi ngs before the Nationa
Industrial Tribunal with regard to the parity of wage structure,
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bil ateral negotiations took place and the Settlenment herein
came to be filed before the Industrial Tribunal. Therefore, the
eligibility criteria for appointnment to various pay scal es was
laid down in the above quoted para 2(d) of Appendix 'A . This
eligibility criteria for acquiring the approval qualification was
not a part of the Recruitment and Promotion Rules. It was a
part of the Industrial Settlenent filed before the Industria
Tri bunal pending the main dispute on the wage structure.

After entering into the Settlenment, while inplenenting, sone
difficulties were detected, therefore, a decision was taken by
the Managenment in consultation with the Association on

9.6.1993 (Annexure P-2) as a part of Settlenent to have 20%

out of 49 posts to be earnarked for Sr. Engineers. This was

the decision taken as the Sr. Engineers were facing stagnation
Therefore, one has to read the inpugned Order dated 7.2.1994

by whi ch conditional pronotions were given to respondents 3

to 17 with effect from1:4.1993/ 1.4.1994 in the light of the
pol i cy decision dated 9.6.1993 and Note of Discussions dated
23.7.1993, In-the circunstances, it cannot be said that the

i mpugned ‘order dated 7.2.1994, based on policy decision

dated 9.6.1993 read with Note of D scussions dated

23.7.1993, violated Recruitnent and Pronotion Rul es.

Secondly, there is a concurrent finding of fact recorded by the
courts bel ow that respondents 3 to 17 had acquired the

approval qualifications prior to 25.11.1993 but the

conmuni cati on of the approval by DGCA occurred only on
20.11.1994 and that was the reason why an asterisk mark

was inserted agai nst 'the nanmes of the said respondents in the
order dated 7.2.1994. This has been di sputed by the

appel l ant. According to the appellant, the Jet Shop set up in
Del hi in 1992 by Indian Airlines stood approved by DGCA only

in 1995 and, therefore, the nanagenent was wong in stating
that respondents 3 to 17 had acquired the approva
qualifications by 25.11.1993. Be that as it may, even

assum ng for the sake of argunent that respondents 3 to 17

had failed to acquire approval qualifications till 1995, no fault
could lie at the doorstep of respondents 3 to 17. These
respondents could not avail of the opportunity of obtaining the
approval qualifications as DGCA had not granted approval to

the Jet Shop till 1995. Further, as stated herei nabove, the said
respondents were senior to the appellant. Further, as stated
her ei nabove, there were anomalies in the matter of approva
qualifications which were elimnated by joint discussions

bet ween the Uni on and the Managenent, as indicated by Note

of Discussions dated 23.7.1993. Mreover, as stated above,

the main anonmaly was that while granting approval, DGCA did

not go by seniority and, consequently, approvals were given
earlier in point of time to engineers who were junior to the
respondents whi ch created an anomaly. For the above

reasons, there is no need to discuss various judgnents cited

on behal f of the appellants since we have cone to the

concl usion that there was no violation of Recruitment ‘and
Promoti on Rul es. The approval qualifications formed part of

the Industrial Settlenent filed before the Tribunal which was
subsequently nodi fied by the policy decision dated 9.6.1993
read with Note of Discussions dated 23.7.1993 between the
Managenment and the Association

For the aforestated reasons, there is no nmerit in this civi
appeal and the sane is dismssed with no order as to costs.




