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ACT:

Bi har and Ori'ssa cooperative societies Act, 1935-
sections 40 and 48-Whether renedy under a specific provision
excludes renedy under a general provision-held, where two
remedi es are available, both continue till the election of
one of them and action conmenced _accordi ngly-Section 40
does not therefore exclude section 48-Plurality of Renedies-
Principle of election.

HEADNOTE

During the tenure of respondent 1 as Depot Manager of
the Bi har State Cooperative marketing Union Ltd., a shortage
of coal was detected. The appel | ant - Cooperative Uni on nade a
claim for the loss, and a reference was made to the
Assi stant Regi strar, cooperative societies under section 48
of the Bihar and Orissa Cooperative Societies Act 1935.
section 48(1)(c) deals with disputes between the Society.
and a past or present officer or agent of the Society.
Section 40 provides for investigation by the Registrar where
upon an audit or enquiry such officer has been found guilty
of m sappropriation or similar acts. The Assistant Registrar
in an enquiry under Section 48 absol ved respondent 1. This
was reversed by the Joint Registrar and an award made
accordingly. The Patna H gh Court in a wit [ application
under Article 226 by respondent 1 held that since the matter
was covered by Section 40, Section 48 could not apply and
set aside the award. The Hi gh Court relied on the maxim
general i a speci al i bus non derogant. The clai munder 'section
40 was rejected on the ground of limtation under ' second
proviso to Section 40 which prescribe a period of six years.

Al owi ng the appeal, this Court,

HELD : 1. Validity of plural renedies, if available
under the |law, cannot be doubted. Even if the two remnedies
are inconsistent, they continue for the person concerned to
choose from until he elects one of them comencing an
action accordingly. A matter which may attract Section 40
will continue to be governed by Section 48 also if the
necessary conditions

893
are fulfilled. |In the present case no steps under Section
40 were ever taken by the appellant. The provisions of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 5

Section 48 are available to the appellant for the recovery
of the loss. [896C- D

Prem Jeet Kumar v. Surender Gandotra & Ors., [1991] Supp. 2
SCC 215 and Pentakota Srirakulu v. Co-operative Marketing
Society Ltd., [1965] 1 SCR 186, foll owed.

2. The claimof the appellant agai nst respondent 1 is
clearly covered by Section 48(1)(c) and therefore was
validly referred to the Registrar under Section 48. [895(F

3. The six year rule of limtation in Proviso under
Section 40(1) is limted for the purpose of Section 40, and
cannot govern a reference under Section 48. Even otherw se,
on facts the claimis not barred by limtation. [897B]

Purnea M nisterial Governnent Oficers’ Co-operative
Soci ety Ltd. v. Abdul Quddus, (1969) 11 BLJR 969,
di stingui shed.

Matter remtted to the H gh Court for decision on the
remai ni ng i ssues. [897F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION:  Civil Appeal No. 3047 of
1992.

From the Judgement and Order dated 30.7.1984 of the
Patna H gh Court in Cvil Wit Jurisdiction Case No. 373 of
1977.

M L. Verma and S.K Sinha for the Appellant.

A K. Srivastava for the Respondents.

The Judgenent of ‘the Court was delivered by

SHARMA, J. The question arising in this case is
whet her a matter, if it cones within the scope of section 40
of the Bihar and Orissa Co-operative Societies Act, 1935
(hereinafter referred to as the Act) has to be excluded from
the purview of Section 48 of the Act.

2. Special leave is granted..

3. The facts relevant for the-decision of this appea
are in a short

894
conpass. The respondent No.1 was Depot Manager ~ under the
appel l ant Marketing Union Limted and during his tenure as
such, a shortage of coal was detected. A _claim was
accordingly nmamde for the said loss by the appellant and a
reference was nmade to the Assistant Registrar, Co-operative
Soci eties respondent No.3, under Section 48 of the Act. The
Assi stant Registrar absolved the respondent No.1 from the
alleged liability and an appeal was filed by the appell ant
under Section 48(6) of the Act before the Joint ~Registrar
Co-operative Societies, respondent No.2, who ‘are accepted
the appellant’s case, rejected the defence and nmade an award
accordi ngly. This was chal |l enged before the Patna  H gh
Court by a wit application under Article 226  of the
Constitution of India. The H gh Court held that since the
matter was covered by the provisions of Section 40, Section
48 could not apply. Consequently the award was held to  be
illegal. So far section 40 was concerned, it was pointed out
that the claim had to be rejected on the ground of
[imtation. Thus without considering the other questions
raised by the parties, the High Court allowed the wit
petition by the inmpugned judgerment which is under chall enge
in the present appeal

4, It has been contended on behalf of the appellant
that the provisions of Section 48 are wi de enough to enbrace
the di spute which has been the subject matter of the present
case and they cannot be given a narrow interpretation so as
to exclude their application to cases which my also be
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covered by Section 40. |In reply reliance has been placed on
behal f of the respondent No.1l on the decision in Purnea
M nisterial Government Officer’s Co-operative Society Ltd.v
Abdul  Quddus, (1969) B.L.J.R Vol. 11 969 which has found
favour with the H gh Court.

5. Section 40 pertaining to surcharge, provides that
if as aresult of an audit or inquiry it appears to the
Registrar that any person who has taken part in the
organi sation or managenent of the society or any past or
present officer of the society has either nade a paynent
contrary to | aw or has been guilty of m sappropriation or of
havi ng conmmitted simlar acts detailed t herei n, the
Registrar may inquire into the mtter and nmke an order
requiring him to contribute an appropriate sumby way of

conpensation to the _assets of the society. The second
Proviso to sub-section (1) of the said section says that no
such order shall ~ be passed in respect of any act or

omm ssi.on whi ch had occurred nore than six years earlier
The provisions of sub-section (1) of Section 48 (omitting
the explanations  which are not relevant for the present
i ssue) dealing with Disputes are in the
895
foll owi ng ternmns:
"(1) If any dispute touching the business of a
regi stered society (other than a dispute regarding
di sciplinary action taken by the society or its
managi ng | conmittee against a paid servant of the
soci ety) arises-
(a) anongst nmenbers, past nmenbers, per sons
cl ai m ng through nenbers, past nenbers or deceased
nmenbers, and sureties of nenbers, past nenbers or
deceased nenbers, whether such-sureties are nenbers
or non-nenbers; or
(b) between a nmenber, past menber, persons claimnng
through a nenber, past nenber or deceased nenber,
or sureties of menbers, past nenbers or deceased
menbers, whether such sureties are nmenbers or non-
nmenbers and the society, its nmanaging comittee or
any officer, agent or servant of the society; or
(c) between the society or its managing conmittee
and any past or present officer, agent or servant
of the society; or
(d) between the society and any other registered
soci ety; or
(e) between a financing bank authorised under the
provisions of sub-section (1) of Sec. 16 and a
person who is not a menber of a registered society;
such dispute shall be referred to the Registrar
Provi ded that no cl ai magainst a past nmenber or the
estate of a deceased nenmber shall be treated as a
dispute if the liability of the past nenber or of
t he estate of the deceased nenber has been
ext i ngui shed by virtue of Sec. 32 or Sec. 63".

The claimof the appellant against the respondent  No.1
is clearly covered by clause (c) of sub-section (1) above
and, therefore, could have been validly referred to the
Regi strar under Section 48. The argument, however, is that
since the matter is covered by Section 40, Section 48 should
be held to be inapplicable. The H gh Court agreed and made
the foll ow ng observations: -

896
“"I't is well-known proposition of law that when a
matter falls under any specific provision then if
must be governed by that provision and not by
general provisions (Ceneralia specialibus non-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

derogant)".

The High Court has in its judgenent assunmed that
whenever a specific renedy is nade available in law the
other renmedy, mnore general in nature, necessarily gets
excl uded.

6. Validity of plural renedies, if available under the
| aw, cannot be doubted. |If any standard book on the
subject is examned, it will be found that the debate is
directed to the application of the principle of election
where two or nore renmedies are avail able to a person. Even
if the two renedi es happen to be inconsistent,they continue
for the person concerned to choose from until he el ects one
of them commencing an action accordingly. |In the present
case there is no such problemas no steps under Section 40
were ever taken by the appellant. The provisions of Section
48 must, therefore, be held to be available to the appellant
for recovery of the |oss:

7.Qur. viewthat a matter which may attract Section 40
of the Act will continue to be governed by Section 48 also
if the 'necessary conditions are fulfilled, is consistent
with the decision of this Court in Prem Jeet Kumar V.
Surender Gandotra and others, [1991] Supp. 2 S.C.C. 215,
arising under the Del'hi Co-operative Societies Act, 1972.
The two Acts are simlar and Sections 40 and 48 of the Bihar
Act and Sections /59 and 60 of the Delhi Act are in pari
mat eri a. The reported judgenment followed an earlier
decision of this Court in Pentakota Srirakulu v. Co-
operative Marketing Society Ltd., [1965] 1 S.C. R 186. We
accordingly hold that the H gh Court was 'in error in
assum ng that the application of provisions of Section 48 of
the Bihar Act could not be applied to the present case for
the reason that Section 40 was attracted.

8. So far the question of limtation is concerned it
is true that as in the Del hi Act, a period of six years was
fixed wunder the Bihar Act also by second Proviso under
Section 40 (1), which reads thus:-

"Provided further that no order shall be passed 'under
this sub-section in respect of any act or om ssi on
nmentioned in clauses (a), (b), (c) or (d) except within six
years of the date on which such act or onission

897
occurred.”

It will be observed that the six years rule of
[imtation, however, is linmted for the purpose of  section
40, and cannot govern the reference under section 48. The
rel evant provision of section 48 is to be found in the
Proviso to section 48(1) which has been quoted above. For
determining its imnpact on the present case it is necessary
to examine the Proviso closely. Firstly, both the Proviso
and section 63 of the Act are concerned only where the claim
is against a nenmber. Even if the Proviso be assumed to
govern a dispute between the society and its past or present
of ficer or servant it cannot come to the aid of the present
respondent No.1 because he was dism ssed from service on
15.10.1966 and he was directed to deposit the disputed
amount within 30 days therefrom The dispute was referred
for adjudication under section 48 on 12.12.1966 and the
reference was registered as Award Case No. 25 of 1968 on
03.08.1968. Thus all these steps were taken within a period
of two years. No reliance, therefore, can be placed on
either section 32 or 63. The case of Putnea Mnisteria
government O ficers’ Co-operative Society Ltd. (Supra) is
clearly distinguishable. The respondent there was a nenber
of the Society in question and had taken a | oan which was
the subject matter of the dispute. As was pointed out by
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the H gh Court the claimhad stood barred by Iimtation and,
therefore, it was held that the reference was i nconpetent in
view of the Proviso to section 48(1). The H gh Court in the
present case was, in the circunstances, not entitled to
rely on this decision and its conclusions rmust be set aside
as being erroneous in |aw.

9. However, since in the judgenent it is stated that
several other questions were also raised on behalf of the
respondent No.1 (who was the wit petitioner) which renained
undeci ded, the case requires reconsideration by the Hi gh
Court on the remaining points. Accordingly the inpugned
judgenent is set aside and the wit petition is remtted to
the H gh Court for fresh decision in accordance wth the

observations in the present judgenent. The appeal is
all owed but in the circunmstances w thout costs.
U R Appeal al | owed.
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