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ACT:

Crimnal Trial-Mirder-Trial Court convicting and sentencing
to deat h-Acquittal by H.gh Court-Gound of interference with
assessment of evidence by High Court in appeal —under Art.
136-Interference justified if Hgh Court reverses t he
judgrment of the trial court on grounds which are manifestly
fallaci ous and untenabl e-Constitution of India, Art. 136.

HEADNOTE:

The fact that the High Court, in a reference under S. 374 of
the Code of Crimnal Procedure, has to appraise the evidence
for itself and has to arrive at its own _independent
conclusion would not prevent this Court from interfering
with the order of the H gh Court if the H gh Court reverses
the judgnment of the trial court on grounds which are
mani festly fallacious and untenabl e.

This Court in an appeal under Art. 136 of the Constitution
does not nornally reappraise the evidence and interfere with
the assessnent of that evidence by the Hi gh Court. WWer e,
however, this Court finds that grave injustice has been done
by the High Court in interfering with the decision of the
trial court on grounds which are plainly untenable and the
view taken by the High Court is clearly unreasonable on the
evidence on record this Court would not stay its ‘hand.
There are, however, certain cardinal rules which have al ways
to be kept in view in appeals against acquittal. Firstly,
there is a presunption of innocence in favour of the accused
which has to be kept in mnd especially when the accused has
been acquitted by the Court below, Secondly, if two views
of the matter are possible a view favourable to the accused
shoul d be taken; thirdly, in case of acquittal by the tria
judge the appellate court should take into account the fact
that the trial judge had the advantage of |looking at the
deneanour of wtnesses; and fourthly, the accused is
entitled to the benefit of doubt. The doubt shoul d,
however, be reasonable and should be such as a rationa
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thinking man will reasonably, honestly and conscientiously
entertain and not the doubt of a timd mnd which fights shy
though wunwittingly it nay be or is afraid of the |ogica

consequences, if that benefit was not, given. To put it
differently, it is "not the doubt of a vacillating m nd that
has not the noral courage to decide but shelters itself in a
vain and idle scepticism,. [69H 70F]

H machal Pradesh Administration v. Shri Om Prakash, Cr

Appeal No. 67 of 1969 deci ded on Decenber 7, 1971, referred
to

JUDGVENT:
CRIM NAL APPELLATE JURI'SDI CTI ON: Crimnal Appeal No. 17 of
1971.
Appeal by special 1eave fromthe Judgment and Order dated
the June 1, 1970 of the Allahabad H gh Court in Crimnal
Appeal No. 1931 of 1969 and Referred No. 182 of 1969.
D. P. Uniyal and O P. Rana, for the Appellant.

59
A SS. R Chari, S. K Mhta, K L. Mhta and K R
Nagaraj a, for the Respondent.
The Judgnent of the Court was delivered by
Khanna, J. Sanman Dass alias Samman Lal, aged 19 years, was
convicted by Sessions Judge, Faizabad under section 302
|.P.C. for <causing the death of his wfe Putlibai by
throttling her and was sentenced to death. On appeal as
well as in the reference made to it for the confirmation of
the death sentence, the Allahabad H gh Court set aside the
conviction of the accused and acquitted him The State of
Uttar Pradesh has filed this appeal by special |eave against
the above judgnment of the Hi gh Court.
The accused was narried to Putlibai, who was near about of
the same, age as the accused, on My 14, 1968. Putlibai was
the daughter of Gurmukh Das (PW8) of Azanmgarh, while the
accused is the son of Shobhamal of Faizabad. The accused
lived with his parents in quarter No. 1831 in Ram  Nagar
Col ony of Faizabad. Myre than 300 fanmlities of Sindhis
l[ive in this locality. The non-Sindhis occupy only a couple
of houses. There are a nunber of blocks of buildings in the
col ony. Each of those bl ocks consists of ten quarters.
Apart fromthe accused and his parents, his uncle Parunal
and the wife of Parumal, who is sister of the nother of the
accused, also lives in his quarter.
The accused had been engaged to Putlibai about a year before
the marriage. According to the prosecution case, about 5 or
6 nonths after the engagenent the accused went to the house
of @urmukh Das in Azangarh to see Putlibai. After having a
look at Putlibai the accused came to Fai zabad and stated
that he would not marry Putlibai as she was not - of fair
conpl exi on.  When @urrmukh Das (PW 8 learnt that the accused
had refused to marry his daughter, he convened a panchayat.
The father of the accused then becane agreeable to marry the
accused with Putlibai. The nmarriage accordingly took place
on My 14, 1969. After the nmarriage Putlibai cane to
Fai zabad and lived with the accused in his parents’ quarter
for about two and a half nonths. Gurnukh Das, father of
Putlibai, it is stated, then cane and took her to his house.
Putlibai after that came to the house of her husband on
Oct ober 15, 1968.
The death anniversary of Sain Kanwar Ram a Sindhi saint,
was celebrated by the Sindhis in Ram Nagar Colony of
Fai zabad on the night between 17th and 18th Cctober, 1968.
The singing of the devotional songs continued up to 10 a.m
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on Cctober 18 in an open maidan in the Ram Nagar Col ony.
The said naidan is at about a distance of 90 paces from the
quarter of the accused.

60
Most of the Sindhis of Ram Nagar Colony attended the
cel ebrati ons. The Prasad was distributed at about 10 a.m

on the close of the cel ebrations.

The case of the prosecution is that Bhagwan Das (PW1) who
is brother of maternal grandfather of Putlibai, after taking
Prasad took a riksha and started going to his grocery shop
in Mohal l a Chowk, Faizabad. Wen Bhagwan Das passed in from
of the quarter of the accused, he heard shrieks. Bhagwan
Das then shouted as to what the shrieks were about. Bhagwan
Das also went to the front door of the quarter of the
accused and knocked there. On hearing the shouts of Bhagwan
Das, Choith Ram (PWZ2), Ayal Das alias Ailml (PW 6),
Shobhraj (PW 7) and one Kirpal Das also joined Bhagwan.
Das. Bhagwan Das. Choith Ram ‘Ayal Das and Shobhraj al
live in that locality. Choith Ram and Shobhraj were passing
through the lane at that tine after taking Prasad. Aya
Das, who "too had taken Prasad, was taking water at a place
about 40/50 paces away fromthe quarter of the accused when
Ayal Das heard shouts. The front door of the quarter of the
accused was found  bolted frominside and there was no

response to the /'knocking at the door. Bhagwan Das and
ot hers who had joined himthen went to the back door of the
quarter of the accused and knocked at the back door. The
back door which opens in a very narrow | ane was al so found
bolted from inside. There was no response ' even to the

knocking at the back door. Bhagwan Das and his " conpanions
then thought of going again to the front door of the
guarter. Wen Bhagwan Das and hi s conpani ons reached near a
well at a distance of 10 paces fromthe back door  of the
house of the accused, they heard the  noise of | sonmeone
j unpi ng. They then | ooked back and saw the accused who
junped over the back wall of his quarter. The  accused
wanted to run away but Bhagwan Das and his four comnpanions
caught hold of the accused and did not allow himto escape
in spite of his entreaties. The accused appeared worried at

that time and there was redness in his eyes.

At the asking of Bhagwan Das, it is alleged, Choith Ram PW
went inside the quarter of the accused by scaling over the
wal | which is about 7 feet high. Choith Ramthen opened the
back door. Bhagwan Das along with the conpanions went

inside the quarter of the accused and found Putlibai 1ying
dead on a cot in one of the roons of the quarter. The door

of this roomwas slightly open. No one else was present in
the quarter at that time. Just then there was a knock at

the front door of the quarter. It was opened by Choi th  Ram

The nother of the accused who had al so gone to take Prasad
then cane inside the quarter. On seeing the dead  body of

the deceased, the nother of the accused started crying.

Shobhamal , the father of the accused, whose shop

61
is situated in Sabzi Mandi, canme after about one and a half
hour . On the arrival of Shobhanial, Bhagwan Das told him

everything. Shobhamal then wanted to lift the dead body of
Putlibai for consigning it in the river but he was told by
Choith Ram and others that they would not allow the dead
body to be renmpbved till the arrival of the parents of
Put | i bai . Bhagwan Das, in the neanwhile, directed one
CGovardhan Das, brother of Choith Ram to goina taxi to
Azangarh and bring the parents of Putlibai

At about 3 p.m it is stated, Shobhamal, father of the
accused, stated that there was no idea in keeping the dead
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body for a long tine and that if Bhagwan Das and others had
any suspicion, a doctor could be sent for. Bhagwan Das and
his conpanions then told Shobhanial to call the doctor.

Shobharmal t hereupon deputed one Bhagunal to call a doctor.

Bhagumal then went and contacted Dr. Hansraj Singhal (PW 4)
at the latter’s residence It about 4 p.m

Dr. Singhal, it is alleged, then went to his clinic and from
there took his diagonistic bag and thereafter came to the
gquarter of the accused. The doctor found the dead body of
Putlibai |ying on a cot. The colour of her face was bl ue.

The face was swollen and the eyes were slightly open.

Pupils were dilated and nonreacting to light. The nmouth was
slightly open and there were finger marks on the left and
right side of her neck. There were also nmarks of sone
abrasions on both the el bows besides a contusion on the
right palm As Dr.  Singhal was concerned only wth the
guestion as to whether the death of the deceased was norma

or was the result of sone foul play, he did not nake a nore
detail ed examnation of the dead body. Dr. Singhal cane to
the conclusion that the death of Putlibai was not natura

but was due to throttling. The doctor told this thing to
Bhagumal . The doctor ~added that the police should be
informed and that otherwise he would himself inform the
police on reaching his clinic. After saying this the doctor
left the quarter. / After the doctor gone for a distance of
about two furlongs he thought of inquiring the nanme of the
deceased, her husband and the particulars of the address.
He consequently returned to the quarter of the accused

and after getting the necessary information, went to his
clinic. Before reaching the clinic, the doctor al so
tel ephoned to the police station about the death of Putliba

froma shop near his clinic.

In the meanwhile, inmediately after Dr. Singbal had |left the
quarter of the accused, Bhagwan Das PWgot a report witten
by Dayal Das (PW10). The report was then signed by Bhagwan
Das and was taken to police station kotwali at a distance of

about two miles fromthe place of occurrence. The report
was handed over at the police station at 5 p.m Mohd. Ami n
(PW9),
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head clerk in the police station, then prepareda fornal
F.1.R on the basis of the report of Bhagwan Das. A copy of
the first information report was sent to Sub | nspector Ram
@ul am Chaudhari who was present in station Fatehganj. The
Sub Inspector then went to the quarter of the accused and
reached there at about 6 p.m The Sub | nspector took the
accused, who had been secured at the spot, in his custody.
The dead body of the deceased was found by the Sub Inspector
lying on a cot. After preparing the necessary  docunents,
the Sub Inspector sent the dead body to the nortuary.

Post nortem examination on the dead body of Putlibai was
performed by Dr. Vijay Pal (PW3) at 11.45 a.m on October
19, 1968. In the opinion of Dr. Vijay Pal the death of
Putlibai deceased was due to asphyxia caused by throttling.
After necessary investigations, a challan was put in against
t he accused.

In his statenent under section 342 Code of Criminal Proce-
dure before the committing magi strate the accused denied the
prosecution allegations and stated that on the day of
occurrence, he had gone to his father’s shop at 9 a.m He
was called fromthat shop at 9-30 a.m after being told that
the condition of his wife was serious. The accused then
wanted to call a doctor but the doctor was not avail able.
According to the accused he was falsely involved in this
case at the instance of Bliagwan Das and Perumal who did not
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want that he should mart)( Putli bai
In his statenent under section 342 of the Code of Crimna
Procedure in the court of Sessions, the accused adnitted
that he had been married to Putlibai deceased on My 14,
1968 and that they had been living together in the quarter
of the accused along with the parents of the accused as welt
as his uncle and aunt. The accused further admtted that he
had been engaged to Putlibai before his marriage but denied
that he had refused to marry her. The allegation about the
gat hering of a panchayat too was denied by the accused. The
accused admitted that Putlibai came to the quarter of the
accused on October 15, 1968. The fact that there was a
celebration by the Sindhis living in the locality of the
death anniversary of Sain Kanwar Rain on the night between
17th and 18th COctober 1968 was al so admitted by the accused,
but according to him the Prasad was distributed at 6 or 7
a.m The prosecution allegations about the hearing. of
shircks™ from his quarter as well as about his jumping over
the back wall was denied by the accused. The accused
likewise denied the allegation that he was secured by
Bhagwan Das and others. The accused added that Bhagwan Das,
Choith Ramand father of Cloitli Ram were inimical to him
because they did not want Putlibai to marry the accused.
63

According to the accused, on the day of occurrence he had
gone to his father’s shop at about 9 a.m Thereafter he cane
to the place of occurrence at about 11 or -11.30 a.m on
being told that the condition of his w fe was serious.
In defence five witnesses were exam ned on behalf of the
accused.
The purport of the defence evidence was that on the day of
occurrence at 10.30 or 11 a.m the aunt of the  accused
called Ti kam Das (DW?2), who is the cousin of the mother of
the accused and lives in the nei ghbourhood, and told him to
go to the shop of the father of the accused and inform him
about the serious condition of Putlibai deceased. Ti kam Das
then went to the shop of the father of the accused and et
the accused and his father there and conveyed the nessage to
them Evidence was also led to show that the accused called
two doctors and sent a telegramabout the -death of the
deceased to his sister’s husband.
The | earned Sessi ons Judge on consideration of the evidence
found that the following facts had been proved by the
prosecution

"1. The accused was the only person in the

quarter and, therefore, with, the -deceased

i medi ately before, at the tine of and

i medi ately after her nurder.

2. I nstead of getting out of the quarter in

the wusual way, he scaled the rear wall and

junped into the back lane immediately after

the nurder of the deceased.

3. When he was caught as soon as lie junped, he

was nonplused, his eyes were red-shot and  he

begged to be, let off which exhibited his

guilty consci ences"
Ref erence was further nmade to the fact that the accused had
failed to explain as to why he had junped fromthe back wal

of his quarter and had tried to run away. It was also
poi nted out that the accused had made fal se denials and put
forth false plea of alibi. The above circunstances, in the

opi nion of the Sessions Judge, were consistent only with the
guilt of the accused. The defence evidence produced by the
accused was found to be not worthy of credence and was
rej ected. In the result the accused was convicted for the
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murder of Putlibai and was sentenced to death.

Wien the matter cane up before the High Court, the |[earned
Judges hel d that the prosecution had successful ly
established that the accused had a notive for the murder of
Putl i bai . In the opinion of the I|earned Judges, the
circunmstances in which the death of Putlibai had occurred
nmust have created a strong suspicion against the accused.
He was consequently involved in this case.

64

The Ilearned Judges seemto have taken the view that the
first information report was not |odged at the time when it

purports to have been nade. It was al so observed that the
only witness who appeared to be independent was PW
Shobhar aj . Hi s statement was found to be not true because

the witness had given the distance ,of his quarter fromthat
of the accused as 50 paces, while, according to another

wi tness, the distance was 150 paces. 1In the result. the
conviction of the accused was set aside and he was
acquitted.

We have heard M. Unyal on behalf of the appellant and M.
Chari on. _behalf of the accused-respondent, and are of the
opi nion that the Hi gh Court set aside the conviction of the
accused on grounds which are wholly untenable. There can be
no manner of doubt ‘that Putlibai deceased was throttled to
death. The evidence of Dr. Vijay Pal (PW7), who perforned
post nortem examnation on the dead body of Putliba
deceased shows that he found the follow ng ante nortem
injuries on the dead body of the deceased Putliba
"Finger . marks were present in front of the
neck. These marks | ooked |ike brownish and
dry. On the left side of the neck, in front,
upper and outer part, thunb mark was - present
which neasured 1" x 1/2 " and the upper part
of which was 1/2 " bel ow the mandible., On the
right side of the neck, in front upper and
outer part of 4 finger marks were present in
obl i que directions downwards and outwards one
bel ow the other neasuring 1" x 1/2", /3/4"x
/2", 1/2 x 1/2" and 1/4" x 1/4"; the upper
nost mark was 1/2 " bel ow the mandi bl e"
Besides the above injuries, there was a contusion on the
right thinner emnence and two abrasions —on the el bows.
Extravascul ar bl ood was present in the subcutaneous tissues
of the neck-under the finger marks in the adjacent” rmnuscl es
of the neck. There was fracture of the corner of the ~hyoid
bone. The larynx, the trachea, the lungs, the liver, the
gall bladder, the spleen and the ki dneys were ~congested.
Dr. Vijay Pal accordingly came to the conclusion that the
death was due to asphyxia caused by throttling. The -doctor
added that the tine of the death of the deceased could be
about 10.30 a.m on COctober 18, 1968.
According to the prosecution case, the death of Putliba
deceased was caused by the accused, while the accused has
denied this allegation. The Sessions Judge accepted the
prosecution evidence in this respect, but the sane was found
by the H gh Court to be not such as could warrant a
convi ction of the accused.
In order to prove the case against the accused, the
prosecuti on exam ned Bhagwan Das (PW 1), Choith Ram (PW 2),
65
Ayal Das (PW®6) and Shobhraj (PW7). According to Bhagwan
Das PW he heard shrieks when he passed in front of the
quarter of the accused at about 10.30 a.m on the day of
occurrence. The witness then shouted as to what the matter
was about and was inmmediately joined by the other three
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wi tnesses and Kirpal Das. The witness then knocked at the
front door as well as at the back door of the quarter of the
accused but got no response. Just then, the witness and his
conpani ons saw t he accused junping over the rear wall of his
quarter in the back |ane. The accused was then secured and
was not allowed to escape in spite of his entreaties.

Choith Ram PWthen entered the quarter by scaling over the
back wall and opened the door. Wen Bhagwan Das and his
conpani ons went inside, they found Putlibai lying dead on
the cot. Bhagwan Das al so deposed about the report | odged
by himwth the police after Dr. Singhal had declared that

Putlibai had been throttled to death.

The above evidence of Bhagwan Das is corroborated by the
evi dence of Choith Ram (PW?2), Ayal Das (PW6) and Shobhr aj

(PW7). The evidence of the above nentioned four witnesses
was found by the | earned Sessions Judge to be convincing and
reliable. After having been taken through that evidence, we
see no cogent ground to take a view different fromthat of

the Sessions Judge. It is no doubt true that Bhagwan Das PW

is the " brother  of Bangamal, naternal grandfather of
Putlibai, deceased and that sister of Choith Ram PW is
married to Bangamal. It is al'so true that Ayal Dass PWis a
cousin of GQururmukh  Das, father of Putli bai . The

rel ationship of the above mentioned three wtnesses to
Putlibai deceased would, in our opinion, be not a sufficient
ground for discrediting their testinmony. It is well known
that the close relatives of a nurdered person are nost
reluctant to spare the real assailant’ and falsely involve
anot her person in place of the assailant. Had Putlibai been
killed by sonme other person, the natural conduct of the
above nentioned three wtnesses, who were related to
Putlibai on her parents’ side, wuld have been to offer
synpathy to Saman Dass accused and help him in the
apprehension of the real culprit, rather than to falsely
involve himin the nmurder of his wife: There is no cogent
evidence on the record to showthat any of the above
nentioned three w tnesses had ‘any aninus against the
accused. The accused, no doubt, took the plea ‘that the
above nentioned witnesses were against his narriage wth
Putlibai, but that suggestion has been denied by these
Wi t nesses.

Apart fromthe evidence of the aforesaid three w tnesses, we
have t he evi dence of Shobhraj PW Shobhraj is a wholly dis-
interested witness, and we see no cogent ground whatsoever

as to why his evidence be not accepted. The ~ fact that
according to
66

Shobbraj his quarter was at a distance of about 50 paces
fromthe quarter of the accused, while according to Bhagwan
Das PWthe quarter of Shobhraj is at a di stance of 150 paces
fromthat of the accused, would not go to show that Shobhr aj
is not, as held by the H gh Court, a truthful witness. The
difference in the estimte of the distance of the quarter of
the accused from that of Shobhraj is not of great
significance because nothing hinges on that di st ance.
Accordi ng to Shobhraj, he arrived at the scene of occurrence
not from his quarter but from the place where the
cel ebrations of Sain Kanwar Ram were being held. The afore-
said place is at a distance of |less than 100 paces from the
qguarter of the accused.

The view of the High Court that the first information report
was not | odged at the police station at the tine, viz., 5
p.m, at which it purports to have been | odged is based upon
nmere conjecture. According to Bhagwan Das PW imrediately
after Dr. Singhal had declared at about 4.30 p.m that
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Putlibai had been throttled to death, he (Bhagwan Das) got
witten report from Dayal Das (PW10) and signed it. The
report was then sent to the police station. The evidence of
Bhagwan Das in this respect is corroborated by Dayal Das PW
We have then the evidence of Mohd. Amn (PW 9). Mohd.
Amin was head clerk in police station Kotwali in those days.
According to Mohd. Amn, the report was handed over to him
at the police station at 5 p.m on October 18, 1968. The
witness then prepared the formal first information report.
An entry was also nade in the general diary of police
station at that time. The witness further sent specia
report regarding this case at 5.20 p.m on that very day.
Not hi ng was brought out in cross-exam nation to shake the
evi dence of Mohd. Anmin.  Apart fromthe fact that no reason
has been shown as to why the evidence of Bhagwan Das and
Mohd. Amin be not accepted regarding the tine at which the
first information report was l.odged at the police station
we find that there was not even a renote suggestion in the
cross 'examination ~of Mhd. Amn that the formal first
i nformati'on report was not prepared . at the police station at
the time, viz, p.m, at-whichit purports to have been prepa

red. In the absence of any material pointing to the
inference that the formal first information report was not
prepared at 5 p.m, the Hgh Court, in our view acted

erroneously in holding, on the basis of a pure surm se, that
the first information report had not been |odged at the
police station at 5 p.m
We are also not inpressed by the argunent that the police
acted on the tel ephonic intimation received fromDr. Singha
According to Dr. Singhal, he sent the telephonic “intimation
after 5 p.m, while the report of Bhagwan Das ‘had been
lodged at the police stationat 5 p.m ~Dr. Singhal’s
evi dence shows that after

67
exam ning the dead body of Putlibai at about 4.30 p.m, he
proceeded in a riksha to his clinic.” After he had gone for
a distance of two furlongs, he thought of getting details
about the nane of the deceased, her husband’'s ‘name and
addr ess. He accordingly returned to the quarter of the
accused and got the necessary particulars. After that, he
again proceeded towards his clinic, but his riksha was held
up at the railway |evel crossing because the gate at the
crossing renmained closed for 10 ninutes. In the cir-
cunstances, we find no reason to reject the prosecution
evidence that the police acted upon the report | odged by
Bhagwan Das PW
Coming to the question as to whether there was a delay in
lodging the report, we find that the evidence on record
shows that after Putlibai had been found dead, the father of
the accused showed inclination to consign her dead body to
the river. Bhagwan Das then insisted that the dead body of
Putlibai should not be disposed of till the arrival of her
parents. The father of the accused thereupon agreed to send
for a doctor. Dr. Singhal was accordingly called and he
stated, after exam ning the dead body, that the deceased had
been throttled to death. |Imrediately thereafter, Bhagwan
Das got the report witten fromDayal Das and | odged it at
the police station. In our opinion, there was no inordinate
delay in lodging the, report. It is obvious that Bhagwan
Das did not |odge the report till such time as he was
certain that the death of Putlibai deceased was not natura
but was due to violence. The present was not a case wherein
the deceased had been killed by sone sharp-edged weapon or a
fire arm or wherein the deceased had been killed by sharp-
edged weapon or a fire arm or wherein the body of the
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deceased had been found lying in a pool of blood. In such
a case, there can be no doubt about the death being not
natural. In cases. however, of death caused by poi soning or

throttling, a |ayman cannot be very sure of the cause of
death, and we find nothing inprobable in the conduct of

Bbagwan Das PWin not |odging the report till he learnt from
Dr. Singhal that death of the deceased was due to
throttling.

Bhagwan Das, Choith Ram Ayal Das and Shobhraj PW reside in
the locality wherein the occurrence took place. The fact
that no one fromthe quarters adjoining, that of the accused
has been examned by the prosecution would not, in our
opinion, introduce an infirmty in the prosecution case.
The evi dence Bhagwan Das shows that the adjoining quarters
were closed at the time of the occurrence, as nost of the
people in the locality had gone to attend the celebrations
of Sain Kanwar Ram

Argunment was advanced by M. Chari that it would not be a
natural act ~of the accused to have nade the nmurderous
assault on his wife at about 10.30 a.m when the people were
noving in-the lane in front of his quarter. 1In this respect
we

68

find that the accused chose the noment when no one el se was
present in the house. The fact that no one was present
there to witness the actual murder of the deceased m ght
wel | have been considered by the accused to be an opportune
time. Different \individuals act differently in a given
situation, and we find nothing inprobable in the act of the
accused in committing the murder ,of his wife at about 10.30
a.m on the day of occurrence.

It has also been submtted by M. Chari that there was no
sufficient notive for the accused to nurder his wfe. In
this respect we find that the evidence of Choith Ram (PW 2)
shows that the accused has told himthat he did not  |Iike
Put | i bai . We have then the evidence of Bhagwan Das, PW as
well as that of Gurnukh Das PW father of Putlibai, that
when it was learnt that the accused was reluctant 'to narry
Putlibai, Gurnukh Das convened a panchayat. The accused was
thereafter married to Putlibai. The _evidence on record
thus, reveals that the accused was forced to mary - Putliba
in spite of his dislike, because of the convening of the
panchayat . It cannot, in the circunstances, be said that
the accused had no notive to cause the death of his wife.
The | earned judges of The High Court too took the view that
the accused had a nmotive to cause the death of the deceased.
In any case, notive is not very material when the other
evidence clearly points to the guilt of the accused.

Ref erence has al so been made by M. Chari to the fact /that
there is no evidence about the existence of any injury on
the person of the accused. It is urged that the ‘deceased,
while being throttled, nust have offered resistance, and
thus. there would have been an injury on the person of the
accused because of that resistance. W are not inpressed by
this argument because resistance by the deceased resulting
in injuries to the assailant is not a necessary feature of
every act of throttling. Different victins can act
differently and it would depend upon a variety of
circunmstances as to whether they were or not in a position
to offer resistance. The absence of injuries on the person
of the accused would not go to show that he was not the
person who had throttled the deceased to death.

So far as the defence evidence is concerned, the sanme was
di sbel i eved by the Sessions Judge. The defence evidence was
al so not relied upon by the H gh Court-ostensibly because no
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effort was nade to rely upon that evidence. Li kewi se, no
effort has been nmade in this Court to rely upon the defence
evi dence.

There is no eyew tness of the actual occurrence, but on the
material on record, we find that the foll ow ng circunstances
have been proved agai nst the accused.

69

(1) The accused was alone with the deceased in his quarter
at about 10.30 a.m on the day of occurrence.

(2) Shrieks were heard at that tine frominside the quarter
of the accused.

(3) Both the front and the back doors of the quarter of the
accused were found to be bolted frominside. Those doors
were not opened inspite of shouting and knocki ng.

(4) The accused soon thereafter junped over the rear wall
into the back lane. ~He wanted to run away but was secured
by Bhagwan Das and ot her w tnesses. This accused appeared
to be upset at that time and, in sipte of his entreaties, he
was not allowed to go away.

(5) Immediately thereafter, Bhagwan Das and ot her witnesses
went inside the quarter and found Putlibai, wfe of the
accused, lying dead on a cot.

(6) According to nedical evidence, the deceased had been
throttled to death at about 10.30 a.m on that day.

(7) The accused had an ani nus agai nst Putlibai because he
was forced to marry her in spite of the fact that he did not
i ke her.

Al the above circunstances, in our opinion, clearly point
to the conclusion that the accused was the mnurderer of
Putlibai. The above circunstances are inconsistent with his
i nnocence.

M. Chari has referred to the case of the State of Mudras v.
A.  Vaidvanatha Iyer (1) wherein this Court held that the
words used in article 136 of the Constitution show that, in
crimnal matters, no distinction can be made as a matter of
construction between a judgnment of conviction and  one of
acquittal. This Court, it was further observed, would not
readily interfere with the findings of fact given by the
H gh Court, but if the Hgh Court acts perversely or
otherwise inproperly, interference will be called for. In
our opinion, the accused-respondent can derive - not rmuch
assistance fromthe above authority because the Hi gh Court
in the present case reversed the finding of conviction on
grounds which were wholly untenable. The view taken by the
High Court is clearly unreasonable and is not warranted by
the material on record. The fact that the High Court, in a
reference wunder section 374 of the Code of Crimna
Procedure, has to appraise the evidence for itself and. has
to arrive at its own independent conclusion  would not
prevent this Court frominterfering with the order ~of the
H gh Court if the H gh Court reverses the judgnent - of the
trial court on grounds which are manifestly fallacious and
unt enabl e.

(1) [1958] S.C. R 580.
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Thi s Court in an appeal wunder article 136 of t he
Constitution does not normally reapprai se the evidence and
interfere wth the assessnent of that evidence by the High
Court. VWere, however, this Court finds that grave
injustice has been done by the High Court in interfering
with the decision of the trial court on grounds which are
plainly untenable and the view taken by the Hgh Court in
interfering with the decision of the trial court on this
Court would not stay its hand. There are, however, certain
cardinal rules which have always to be kept in view in
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appeal s against acquittal. Firstly, there is a presunption
of innocence in favour of the accused which has to be kept
in mnd, especially when the accused has been acquitted by
the court below, secondly, if two views of the matter are
possi bl e, a view favourable to the accused should be taken
thirdly, in case of acquittal by the trial judge, the
appel l ate court should take into account the fact that the
trial judge had the advantage of |ooking at the deneanor of
wi tnesses; and fourthly, the accused is entitled to the
benefit of doubt. The doubt shoul d, however, be reasonable
and as observed recently by this Court, the doubt should be
such which rational thinking nen will reasonably, honestly
and conscientiously entertain and not the doubt of a timd
mnd which fights shy-though unwittingly it may be-or is
afraid of the |ogical consequences, if that benefit was not
gi ven. To put it differently, it is "not the doubt of a
vacillating mnd that has not ;the noral courage to decide
but shelters itself in a vainand idle scepticisnl (see
H machal 'Pradesh Adm nistration v. Shri Om Parkash, Cr
Appeal 67 of 1969 deci ded on Decenber 7, 1971).

We, therefore, accept the appeal, set aside the judgnent of
the H gh Court and convict -the accused-respondent under
section 302 |I.P.C

As regards the sentence, we find that the occurrence took
pl ace nore than three years ago. The accused was aged about
19 years at the time of the trial. Looking to all *he
ci rcunst ances, we are of the opinion that we need not award
the extreme penalty'in this case. ~\W accordingly sentence
the accused to undergo inprisonnment for life.

K. B. N Appeal al |l owed.
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