http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER
ASHOK KUVAR SHARVA & OTHERS

Vs.
RESPONDENT:
CHANDER SHEKHAR & ANOTHER
DATE OF JUDGVENT: 10/ 03/ 1997
BENCH

B. P. JEEVAN REDDY, S.B. MAJMJDAR, S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
B. P. JEEVAN REDDY,  J.

These two revi ew applications are filed by the
respondents in Civil appeal Nos. 5407-5408 of 1992 deci ded
on February 18, 1993 (reported-in 1993 Suppl.(2) S.CC
611).

On  January 9,1982 an advertisenent ~was published
inviting applications for appointnment to the post of Junior
Engi neer in the service of the Jammu and Kashmir State. The
| ast date for submitting applications was specifically sated
as July 15, 1982. A pass in B.E- (Cvil) exam nation was
the m nimum academ c/technical qualification required for
applying for the said post. A nunber of persons applied
pursuant to the advertisenent. OQut of them 33 persons (
referred to hereinafter as the Respondents) had not passed
the B.E. (Cvil) Exam nation on or before July 15, 1982.
They had appeared for the said exam nation earlier to the
said date but the results were published only on August 21
1982. Interviews were held on various dates comenci ng on
August 24, 1982. Though these 33 persons (respondents) were
not qualified as on the specified date, they were yet
interviewed pursuant to certain instructions given by the
government. They were selected alongwi th . some ot her
candi dat es.

Certain candidates who were fully qualified to /apply
for the said post according to the aforesaid advertisenent
and who were selected but paced in the sel ected but placed
in the select List belowthe respondents, filed a wite
petition in the Janmu and kashmir Hi gh Court contending that
the 33 respondents coul d not have been allowed to appear for
the interview because they had not acquired the requisite
academ c/technical qualification by the prescribed date,

viz., July 15, 1982. The wite petition was dismnmi ssed on
27.5.83. No Letters patent Appeal having been filed against
the said order, it becane final. (It is, however, not known

how many persons have joined as petitioners in the said wit
petition - WP. No 250 of 1983).

Wite Petition 483 of 1983, from which the present
proceedi ngs arise, was fled by four candi dates, who are the
review petitioners herein, in Jamu and Kashmir H gh Court,
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guestioning the selection of the said 33 respondents on the
very same ground as was urged in the Wite petition No. 250
of 1983. Wiile this wite petition was pendi ng, appoi nt ment
orders wee issued as per the Select Lists. (The petitioners
in Wit Petition No. 483 of 1983 were placed in the Sel ect
Li st below the 33 respondents) anot her batch of selected
candi dat es was appointed on 5th Septenber, 1984. Thereafter
on 20th Decenber 1984, Wite Petition No. 483 of 1983 cane
up for final hearing and was disnissed follow ng the order
dated 27.5.83 dismssing wit Petition No. 250 of 1983
Thereupon, the petitioners filed a letters patent appea
which was allowed by a Division Bench on 13th Decenber,
1991. The Division Bench held that the 33 respondents coul d
not have been allowed to appear in the interviewfor the
reason that t hey had not acquired t he requisite
academ c/technical qualification by the prescribed date.
The Division Bench, however, thought it just and proper to
direct ~that while the appointnment of the said 33
respondent's be not set aside, they should be treated as
qualified by the prescribed date. In other word, the
candi dat es who~ were not qualified by the prescribed date
(15th July, 1982) were treated as Juniors en bloc to the
candi dates who were fully qualified by the prescribed date
and were sel ected. It may be nentioned that all the 33
respondents were inpleaded as respondents both in Wit
Petition No. 483 of /1983 as well as in the Letters Patent
Appeal

The 33 respondents filed civil Appeal no 5407 of 1992
inthis Court, while the State of Janmu and Kashmir filed
Cvil appeal no. 5408 of 1982 -questioning the decision of
the Division Bench aforesaid. The appeals canme up for
hearing before a Bench conprising Dr. ~ T.K. Thonmmen, V.
Ramaswami and R M Sahai, JJ. There was a difference of
opi nion on one question though all the three |earned judges
agreed on the result. The ~Majority (Dr. Thomen and V.
Ramaswam , JJ) held that allow ng the said 33 candidates to
appear for interviewwas not inpermssible. the |earned
Judges were of the opinion that by allow ng the sai'd persons
to appear for the interview "the recruiting authority was

able to get the best talents available. It was certainly in
the public interest that the interview was made as broad-
based as was possible on the basis of qualification". ~The

| earned Judges held that inasmuch as the 33 respondents
(appel lants before them) were qualified by the date  of
i nterview, though not by the date prescribed in the
advertisenment inviting applications, there was no illegality
inallowing themto appear for the interview R M Sahai
J., however, held that the said 33 candi dates shoul d not
have been allowed to appear for the interview since they did
not possess the requisite academ c/technical qualifications
by the prescribed date. Even so the |earned Judge agreed
with the mpjority that the seniority of the said 33
Candi dates vis-a-vis the qualified candidates ( who are
pl aced at |ower position in the Select List) need not be
di sturbed in the particular facts and circunstances of the
case. The Result was that all the three |earned Judges
allowed the appeals preferred by the 33 respondents and the
State of Janmu and Kashmir and set aside the Judgrment of the
Di vi sion Bench. The present review petitions are filed by
the four original wit Petition No. 483 of 1983. who were
respondents in the Civil appeals in this court. After
hearing the counsel for the review petitioners, we had
passed the foll owing order on 1.9.95.
"Heard M. Rohinton Nari man
for the petitioners.
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M. Nariman has attenpted to
bring to our notice several new
guestions of fact which were not
urged in the high Court or in this

Court . Their letters pat ents
appeal too failed, except for a
certain nodification. This court

di smssed their appeal restoring
the judgenent of the |earned Single
j udge. Al this took ten years.
It is only in t hese Revi ew
Petitions that certain new facts
are sought to be brought to the

notice of the Court. W cannot
permit them to do sos at this
di stance of tine. We are of the
opi nion that ~the petitioners have
not been diligent. We cannot re-
open the whol'e case on the basis
of .new facts. W are, therefore,

not inclined to permt themto put
forward new facts or issues before
us. The Review Petitions are
admtted confined to the follow ng
two issues.

(1) Wether the view taken by
the mgjority | (Hon' ble Thomen & V.
Ramaswami, JJ) 'that it is enough
for a candidate to be qualified by
the date of interview _even if he
was not qualified by the lasts date
prescri bed for receiving t he
applications, is correct in law
and whether the majority was right
in extending the principle of Rule
37 of the public Service Comi ssion
Rules to the present case by
anal ogy?

(2) Wiether in the facts and
circunst ances of the case, would it

not be just to restore the
direction of the Division Bench
with respect to the inter se

seniority between the two sets of

candi dat es, nanely those who were

qualified as on the |last date for

receiving applications and those

who were not so qualified. In

ot her words, the question is

whet her the direction of t he

Di vi si on Bench to treat t he

candi dates who were not qualified

by the lasts date of receipt of

applications as juniors, as a

class, to those who were qualifi ed,

was not a just one ?

Noti ce of t heses Revi ew

Petitions shall go to Respondent

Nos. 1 to 33 inthe Wit Petition

Dasti service also permtted

Li st after service of notice."

The Review petitions came up for final hearing on
March 3, 1997. W heard the | earned counsel for the review
petitioners, for the State of Jammu and Kashmir and for the
33 respondent So far as the first issue referred to in our
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order dated |Ist Septenber, 1995 is concerned, we are of the
respectful opinion that majority judgnment (rendered by the
Dr. T.K.  Thonmen and V. Ramaswami, JJ) is unsustainable in
law,. the proposition that where applications are called for
prescribing a particular date as the |ast date for fling the
applications, the eligibility of the candidates shall have
to be judged with reference to that date and that dat e
alone, is a well-established one. A person who acquires the
prescribed qualification subsequent to such prescribed date
cannot be consi dered at all. An advertisenent or
notification issued/published calling for applications
constitutes a representation to the public and the authority
issuing it 1is bound by such representation. It cannot act
contrary to it. One reason behind this proposition is that
if it were known that per sons who obt ai ned t he
qualifications after the prescribed date but before the date
of interview would be allowed to appear for the interview
woul d be allowed to appear for the interview, other
simliarly placed persons could also have applied. Just
because sone of the persons had applied notw thstanding that
they had not acquired the prescribed qualifications by the
prescri bed date, they could not have been treated on a
preferential basis. Thei rapplication ought to have been
rejected at the inception itself. This proposition is
i ndi sputable and in fact was not doubted or disputed in the
maj ority Judgenent. This is also the proposition affirned
in Rekha Chaturvedi (Sm.) v. University of Rajasthan and
others [1993 Suppl. (3) S.C.C 168]. The reasoning in
majority opinion that by allowing the 33 respondents to
appear for the interview, the Recruiting Authority was able
to get the bests talent available and that such course was

in furtherence of public interest is,  wthrespect, an
i mpermi ssible Justification It is, in our considered
opinion, a clear error of |ow and an error apparent on the
face of the record. In our opinion, R M Sahai, J. (and the

Di vi sion Bench of the High Court) was right in holding that
the 33 respondents could not have allowed to appear for
interview.

M. Rakesh Dwi vedi, |earned counsel for the 33
candi dates, subnitted that these 33 candi dates had appeared
for the B.E Examination prior to their applying for the
post and that there was sone delay in publishing the results
and that these respondents cannot be punished for the del ay
on the part of the concerned authorities in publishingthe

results. In our opinion, the said contention is beside the
poi nt . In these proceedi ngs, we cannot examine the reasons
for delay - assuming that there was delay in publishing the
results. That issues is outside the purview of the wite

petition. Whatever nmay be the reason, the 33 persons were
not qualified as on the prescribed date and, there fore,
could not have been allowed to appear for the interview on
the first issue (nentioned in the order dated 1st
Sept enmber, 1995), therefore, we hold in favour of the review
petitioners, affirm ng the opinion of Sahai, J.

The question then arises as to the relief to the
granted in these review applications. M. RK Jain |,
Learned counsel for the review petitioners, says that the
necessary and | ogical consequence of our opinion on the
first issue would be to set aside the appointnment of the
33 respondents, or at any rate to restore the order of the
Di vi si on Bench of Hi gh Court. On the other hand, M.
Rakesh Dwi vedi and the |earned counsel for the State of
Jammu and Kashmir Brought to our notice several reasons
for which, they submitted, we should not interfere with the
order under review on this score. The Facts pointed out are
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(a) Wit Petition No. 250 of 1983 filed by certain
simlarly placed persons (simlar to the review petitioners
who are the wit petitioners in Wit Petition No. 483 of
1983 from which these proceedings arises) was dism ssed on
27.5.1983. that order has becone final, which neans that so
far as those wit petitioners are concerned, no relief can
be granted to them in these proceedings. (b) Even the
present Wit Petition No. 483 of 1983 was filed only by four
candi dates and not by all the candi dates affected. these
four petitioners did not sue in a representative capacity
but in their i ndi vi dual capacity. The other affected
persons have not chosen to inplead thensel ves at any stage
of these proceedings. It cannot be said that they were not
aware of these proceedings. (c) Even though Sahai, J.
di sagreed with the Majority  on the question of |law, he too
opi ned (for reasons stated in Paragraphs 22 and 23) that the
seniority of the 33 respondents vis-a-vis other candi dates
ought not to ‘be disturbed. In other words, all the three
| eaned Judges ~ are unaninous in holding that the seniority
given to  the 33 candidates (by the selecting Authority )
shoul d not  bedi sturbed. This® Bench, sitting in review
jurisdiction, should not interfere wth the said unani nous
opi nion of three |earned judges, nmore so because the natter
lies with in the realmof discretionand is a case of
nmoul ding the relief in exercise of this Court’s power under
Article 142 of the /Constitution. (d) the 33 respondents
were appointed as far back as in 1984 and have earned two
promotions nanely ‘to the post of ~assistant  Engineer and
thereafter to the post of Assistant Executive Engineer. The
Revi ew petitioners and other ~simlarly placed persons have
al so been pronoted once i.e., to the post of Assistant
Engi neer. Thirteen Years have passed by since their initia
appoi nt nent. upturning the inter-se seniority ‘at this
di stance of time would not be just and equitable.

Havi ng given our anxious and earnests consideration to
the question and keeping in view the fact that we are
sitting in reviewjurisdiction and that this particular
aspect is a matter lying within the discretion of the Court,
we do not think it appropriate to interfere wth the
unani mous opinion of the three | earned Judges of this Court
on this aspect. It is true that the Division Bench of the
H gh Court had granted the relief not only to the four
review petitioners/wit petitioners but to al | t he
candidates falling in that category yet we cannot ignorethe
fact that even Sahai, J. who agreed wth the review
petitioners on the first issue, thought it just and proper
not to disturb the inter-se seniority between these two
groups of sel ected candi dates. The said seniority. was
determ ned by the selecting Authority. Though certain
allegations are nmade with respect to the fairness of the
process of selection, that issue is not open in these review
applications nor was it gone into by this court in the
civil appeals.

For the above reasons, these review petitions -are
di sm ssed subject to the clarification on the |egal issue,
viz., Issue No. 1 nentioned in our order dated Septenber 1,
1995. there shall be order as to costs.




