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ACT:

Wit Jurisdiction-Article 226 of the Constitution of
India 1950 Petition under reciprocal rights-and obligations
arising out of Contract cannot be enforced-Excise duty,
Fees, and Price for parting with the Privilege by State,
expl ai ned- Punj ab Excise Act (Act 1 of 1974) and  Punjab
Li quor Licence Rules, 1956 as anmended upto 22-3-68-Wet her
noti ce of reauction necessary under Rule 36(3) of the Liquor
Li cence Rul es.

HEADNOTE

In the auction for the financial year 1967-68 held on
March 27, 1967 for the retail vend known as "Bi swan Meel"
Sonepat, the respondents offered the highest bid for a quota
of Rs. 62,100 proof liters for which they becane |iable
under condition 14(iii) of the auction to pay  an _anount
calculated at the rate of Rs. 17.60 per litre that is to
say, Rs. 10,92,960-00. On the bid being knocked in their
favour, respondents deposited a sumof Rs. 45,527-50 being
1/24th of the total anobunt payable by them by way of
security for the due perfornance of the terns of the
auction, as required by condition No. 15(1) of the auction
and Rule 36 (22A) of the Punjab Liquor Licence Rules, 1956
as anended. They started operating the vend from April 1,
1967.

The successful bidder who is granted licence for retai
sale of country liquor is required by condition No. 15(ii)
of the auction read with rule 26(23)(2), to pay the licence
fee in 22 equal instalnents, each instal nent being payabl e
before the 10th and 25th of every nobnth, comencing on Apri
10. On the failure of the respondents to pay the instal nents
due for the periods ending with April 10 and 25 1967, the
Exci se and Taxation O ficer, Rohtak, gave them notices dated
15th and 25th April, 1967 calling upon themto nake good the
short-fall of Rs. 33,827.20 and Rs. 5, 898.80 respectively,
before April 20 and April 30, 1967. Since the respondents
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did not pay the anmount, the Deputy Excise and Taxation
Conmi ssi oner, Headquarters, Haryana, gave them a notice
calling upon themto show cause, wthin two days of the
receipt of the notice, why their |I|icence should not be
cancel | ed under section 36(c) of the Punjab Excise Act, for
their failure to conply with the terms of the auction in the
matter of paynent of the two instalments. By their reply
dated May 12, 1967, the respondents stated that they were
illiterate villagers, that the terns of auction were not
explained to them that the district of Rohtak was in the
grip of severe drought l|eading to a fall in the sale of
liquor, that April being a sumer nonth, the consunption of
liquor was |less as conpared with the consunption during
winter nonths and that, there was in fact no default on
their part as alleged in the notice sent to them On May 17,
1967, the Col l ector and Deput y Exci se & Taxation
Conmi ssi oner, Haryana, passed an order, after hearing the
respondents, cancelling their licence under section 36(b)
and (c) of the Punjab Excise Act with inmedi ate effect and
stating that the vend wll be resold on My 23, 1967 at
10.00 AM__inthe office of the Excise and Taxation Oficer
Roht ak, at the risk of the respondents.

747

On May 22, 1967 respondents filed a Wit Petition (No.
900 of 1967) which/was di sm ssed by the Hi gh Court of Punjab
and Haryana on May 26, on the ground that it was prenature.

In pursuance of the order dated May 17, the "Biswan
Meel " vend, Sonepat, was reauctioned on My 23, 1967, the
hi ghest bid received being of 15000 litres, which in terns
of noney cones to Rs. 2,46,000.00. The difference between
the anobunt which the respondents were liable to pay under
their bid and the ampbunt realised in the reauction comes to
Rs. 7,41,577. 40.

On July 11, 1967 respondents were served with a notice
dated July 7 by which they were called upon to pay the
af oresaid anmount, failing which, ‘they were warned, the
amount was able to be recovered as arrears of |and revenue.
On July 18, respondents filed a Wit Petition in the Hi gh
Court challenging the legality of the aforesaid notice.

Foll owi ng an earlier decision in Bhajan Lal Saran Singh

JUDGVENT:
Journal, p. 460, which was affirmed by this Court in CA 1042
and 1043/68 dt. 21-8-72, the Hgh Court allowed the wit
petition and quashed the order cancelling the respondents’
l'icence and calling upon themto pay the difference between
the ambunt payable by themunder their bid and the anount
realised in the reauction of the vend. It has given to the
appel lants a certificate to appeal to this  Court under
Article 133(1) (a) of the Constitution since the subject
matter in dispute was of the value of nore than Rs. 20, 000
at the time when the Wit Petition was filed, as also on the
date of the proposed appeal

Al'l owi ng the appeal, the Court
N

HELD: : 1. The Wit jurisdiction of the H gh Court under
Article 226 of the Constitution is not intended to
facilitate avoi dance of contractual obligations voluntarily
incurred by the petitioner. [755 D

In the instant case the High Court was in error in
entertaining the wit petitions for the purpose of exani ning
whet her the respondents could avoid their contractua
liability by challenging the Rules under which the bids
offered by themwere accepted and under which they becane
entitled to conduct their business. It cannot ever be that a
licencee can work out the licence if he finds it profitable
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to do so; and he can chall enge the conditions under which he

agreed to take the licence, if he finds it comercially
i nexpedient to conduct his business. The occurrence of
comercial difficulty, inconvenience or hardship in the
performance of those conditions, |like the sale of |iquor

being less in sumer than in wnter, can provide no
justification for not conplying with the terns of the
contract which they had accepted with open eyes. [755 F, 756
C DO

Har Shanker and Ors. v. The Deputy Excise and Taxation
Conmi ssioner and O's., [1975] 2 SCR 254 @ 266; Sham Lal v.
State of Punjab, AIR 1976 SC 2045, foll owed.

Bhaj an Lal Saran Singh & Co. v. State of Punjab, [1967]
Current Law Journal, p. 460; overrul ed.

2. There is no doubt that a distinction does exist
between the Rules which were inpugned in Bhajan Lal, and in
the instant case on one hand and the
748
Rul es which were inmpugned in Har. Shanker’s case on the
other. In fact in Har Shanker’s case the inpugned Rul es were
those as anmended on 22-3-68 in order to neet the judgnent of
the H gh Court under appeal in the instant case. Even
assum ng that there is a mterial difference in the Rules
which are inpugned in the instant case and those in Har
Shanker’s, yet the jurisdiction of the High Court is a bar
to the respondents to wiggle out of their contractua
obligation. [756 E H

In Har Shanker’s case, this Court held that since
rights in regard to the manufacture and sale of intoxicants
are vested in the state; it is opento it topart with these
rights for consideration; that the anpbunts which are charged
to the licensees who offer their bids in auction sales of
vends are neither in the nature of a tax nor in the nature
of excise duty; and that, the true nature of the charge
which the Government |levies in'such cases is that it is
price which the State charges as a consideration for parting
with its privileges in favour of (licensee. Such a charge is
a normal incident of a trading or husiness transaction. \Wat
the State could itself do in the exercise of its privilege,
it authorises another to do by charging a price for parting
with its privilege. A price can neither be a tax nor excise
duty. Therefore, even if any concessi on was made in the Hi gh
Court, the true legal position that the anounts which the
respondents becanme liable to pay under the terns of the
auction is not excise or still-head duty but “is a price
whi ch the Governnent charged for parting with its privil ege,
during the current of the period covered by the contract.
The anmount which the respondents agreed to pay to the State
Governnment under the terms of the auction is neither a fee
properly so called which would require the existence on a
quid pro quo, nor indeed is the amount in the “nature of
excise duty, whi ch by reason of the constitutiona
constraints has to be primarily a duty on the production or
manuf acture of goods produced or manufactured w thin the
country. The requirenent to nultiply by a certain figure per
proof-litre the quota for which the respondents gave their
bid by a certain figure and the facility of paying the
amount by instalnents while lifting the quota fromtinme to
time, do not nmake such paynent an excise or still-head duty.
VWhat the CGovernment is trying to recover from the
respondents is not excise duty on undrawn |iquor. [757 B-D
758 A-C, E-F, 759 A

Panna Lal v. State of Rajasthan, [1976] 1 SCR 219;
Bi mal Chandra Banerjee v. State of Madhya Pradesh, [1971] 1
SCR 844; State of Madhya Pradesh v. Firm Gappu Lal etc.,
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[1976] 2 SCR 1041 and Exci se Conmi ssioner U.P., Allahabad v.
Ram Kumar, [1976] Suppl. SCR 532; distinguished.

[ The Court renmanded the case for a finding on the
following two questions: (1) Wether it was necessary
according to the rules in force at the relevant time to give
adequate publicity to the reauction and (2) if so, when such
publicity was in fact given to the reauction on May 23,
1967]

&

ClVviIL APPELLATE JURISDI CTION : Cvil Appeal No.
1507/ 1969.

Fromthe Judgnment and Oder dated 12-3-1969 of the
Punj ab and Haryana H-gh Court in Civil Wit No. 1376/67.

S. N Kacker Sol. Genl., Ravinder Rana and M N. Shroff
for the Appellants.

749

Tirath-Singh- Munjral, H K _Puri and V. K. Bahl for
Respondent  No. 1

The Judgnent of the Court was delivered by

CHANDRACHUD, C.J.-This  is an appeal by certificate
granted by the Hgh Court of Punjab and Haryana under
Article 133(1)(a) /of the Constitution in regard to its
judgrment dated March 12, 1968 in Civil Wit No. 1376 of
1967.

On March 16, 1967 the Excise and Taxati on Conmi ssi oner
Haryana, appellant No. 2 herein, announced by publication of
a notice that excise auctions for the financial year 1967-68
will be held on March 27, 1967. The terms and conditions in
regard to the auction of retail vends of _country spirits
were set out in a panphlet issued along with the notice.
Those terns and conditions did not accord with the rules
then prevailing but were evidently announced so as to conply
with the requirement of the new rules which were being
brought into force. The anended rules issued by the Excise
and Taxation Conmm ssioner (Financial Comnissioner)’ were
published in the Governnent Gazette dated March 31, 1967 and
came into effect on April 1, 1967.

In the auction held on March 27, 1967 for the retai
vend known as "Biswan Meel", Sonepat, respondents offered
the highest bid for a guota of 62,100 proof litres for
which they becane liable, under condition 14(iii) of -the
auction, to pay an anount calculated at the rate of Rs.
17,60 per litre, that is to say, Rs. 10,92,960.00. On the
bid being knocked in their favour, respondents deposited a
sum of Rs. 45,527.50, being 1/24th of the ‘total anount
payable by them by way of security for the due performnce
of the terms of the auction, as required by condition No.
15(1) of the auction and Rule 36(22-A) of the Punjab Liquor
Li cence Rules, 1956 as anended. They started operating the
vend fromApril 1, 1967.

The successful bidder who is granted |licence for retai
sale of country liquor is required by condition No. 15(ii)
of the auction read with Rule 36(23)(2), to pay the licence
fee in 22 equal instalnents, each instal nent being payabl e
before the 10th and 25th of every nonth, commencing on Apri
10. On the failure of the respondents to pay the instal nents
due for the periods ending with April 10 and 25, 1967, the
Exci se and Taxation O ficer, Rohtak, gave them notices dated
15th and 25th April, 1967 calling upon themto nake good the
short-fall of Rs. 33,827.20 and Rs. 5,898.80 respectively,
before April 20 and April 30, 1967. Since the respondents
did not pay the amount, the Deputy Excise and Taxation
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Conmi ssi oner, Headquarters, Haryana, gave them a notice
calling upon themto show cause, within two days of the

750

receipt of the notice, why their |I|icence should not be
cancel | ed under section 36(c) of the Punjab Excise Act, for
their failure to conply with the terms of the auction in the
matter of paynent of the two instalments. By their reply
dated May 12, 1967, the respondents stated that they were
illiterate villagers, that the terns of auction were not
explained to them that the district of Rohtak was in the
grip of a severe drought leading to a fall in the sale of
liquor, that April being a sumer nonth, the consunption of
liquor was |less as conpared with the consunption during
winter nonths and that, there was in fact no default on
their part as alleged in the notice sent to them On May 17,
1967, the Col l ector and Deput y Exci se & Taxation
Conmi ssi oner, Haryana, passed an order, after hearing the
respondents, cancelling their licence under section 36(b)
and (c) of the Punjab Excise Act with inmedi ate effect and
stating that the vend wll be resold on My 23, 1967 at
10.00 AAM _in the office of the Excise and Taxation Oficer
Roht ak, at the risk of the respondents.

On May 22, 1967 respondents filed a Wit Petition (No.
900 of 1967) which was dism ssed by the High Court of Punjab
and Haryana on May 26, on the ground that it was premature.

In pursuance of the order dated ‘May 17, the "Biswan
Meel " vend, Sonepat, was reauctioned on My 23, 1967, the
hi ghest bid received being of 15,000 1itres, which in terns
of noney comes to Rs. 2,46, 000.00 The difference between the
amount which the respondents were liable to pay under their
bid and the anmount realisedin the reauction conmes to Rs.
7,41,577. 40.

On July 11, 1967 respondents were served with a notice
dated July 7 by which they were called upon to pay the
af oresaid anmount, failing which, they were warned, the
amount was l|iable to be recovered as arrears of |and
revenue. On July 18, respondents filed the present Wit
Petition in the High Court challenging the legality of the
aforesaid notice. The High Court allowed the Wit Petition
and quashed the order cancelling the respondents’ licence
and calling wupon them to pay the difference between the
amount payable by them under their bid and the anbunt
realised in the reauction of the vend. It has givento the
appel lants a certificate to appeal to this Court under
Article 133(1)(a) of the Constitution since the subject
matter in dispute was of the value of nore than Rs. 20, 000
at the tinme when the Wit Petition was filed, as also on the
date of the proposed appeal

It is no longer in dispute that the auction at which
the respondents’ bid was accepted is governed by the Punjab
Li quor Licence Rules, 1956 as amended by the notification
dated March 31, 1967 issued by
751
the Excise and Taxation Conmm ssioner, Haryana, which cane
into force on April 1, 1967. The anended rules, in so for as
they are relevant for our purpose, read thus:

36. (1) Subject to such changes as the Financia
Conmi ssi oner may mnake each year before the annua
auctions the Collector shall, on the basis of the
probabl e sales during the next |icence year determ ne
in the case of country liquor vends, the nm ni mum quota

of country liquor and the Ilicence fee calculated
thereon .......... The mi ni mum quota and the licence fee
calcul ated thereon........ , for each vend shall be

announced by the Presiding Oficer at the tinme of
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auct i ons.

36. (16) Bids in respect of country |iquor vends
shall be received in terns of quota of country spirit
in proof litres to be lifted during the whole year, and

the successful bidder shall be liable to pay licence
fee calculated by multiplying the quota bid by Rs.
17. 6.

36. (22-A) A person to whoma country spirit shop
has been sold shall deposit in a Governnent Treasury
under head "Licence fee on country spirit" subordinate
to Majo ead "X-State Excise Duties" by way of security
an anount equivalent to one-twenty-fourth of the anount
of the licence fee determ ned under clause (16) within
a period of seven days of the date of auction and the
af oresai d amount of security shall be refundable to him
at the end of the year, unless the sane or any part
thereof is forfeited or adjusted agai nst any anount of
fee, duty ~or penalty due from himin respect of his
licence. 1n the event of the anmount of security deposit
or .any part thereof being forfeited or adjusted as

aforesaid the deficiency shall > be made good by him
within seven days of the happening of such an event
failing which the licence shall be [iable to

cancel lation by the Authority by which it was granted.

36. (23)/ (2) A person to whoma country spirit
shop is sold shall pay the anount or |icence fee as
cal cul ated under clause (16) in 22 equal instalnents,
each instal ment . being payabl e on the 10th and 25th of
each month starting from the month of April. 1In the
event of failure to pay the instalment by the due date,
his licence may be cancell ed.

36. (23) (3) Notwi thstanding anything contained in
sub-clause (2)(a) the licensee shall be entitled to
deduct fromthe anpunt of the licence fee to be paid by
hi m such amount of still-head duty as may have been
actually paid by himon the

752
guota of country spirit actually lifted by  him not
exceedi ng the anount of such duty payable in respect of
the quota bid by himat the time of auction

36. (24) Wen a |licence has been cancelled, the
Coll ector or an O ficer not below the rank of Excise
and Taxation O ficer authorised by himin this behalf
may resell it by public auction or by private contract
in accordance with the procedure laid down in this rule
and any deficiency in the licence fee and all expenses
of such resale or attenpted resale shall be recoverable
fromthe defaulting licensee in the manner |aid down in
section 60 of the Punjab Excise Act, 1914........

The High Court has summarised correctly the position
emergi ng out of these rules in these words:

"The auction is on the basis of the quota that has to
be lifted for each particular shop. In order to convert
it in terns of noney, each proof Ilitre bid is
multiplied by Rs. 17.60 and that is how, the fee for a
particular shop is fixed. The licensee is required to
deposit one-twenty-fourth of the anpunt so arrived at
as security. He is then to Iift the quota specified for
each month in the Rules and if he fails to do so, the
amount shortlifted in terns of the licence-fee for that
nonth is deducted from his security anmount and he is
required to nake good the deficiency in the security.
He may not sell even a litre of liquor; but whatever
guota of liquor he has bid for, the noney val ue of that
quota by multiplying it by Rs. 17.60 per litre has to
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be paid by him There is no escape fromthis."

One of the contentions raised before the H gh Court was
that the licence fee charged to the respondents, for failure
to pay which their |licence was cancelled, was not fee
properly so called but was 'stillhead’ duty or excise duty;
and the rule requiring the payment of such duty, even when
no quota of liquor was actually lifted by the |icensee, was
unconstitutional for the reason that there can be no
liability to pay still-head duty or excise duty unless the
licensee takes or lifts the liquor. The H gh Court conpared
the Punjab Liquor Licence Rules of 1956 as they existed in
1966 and the Rules as anmended in 1967 and cane to the
conclusion that, in substance, there was no difference in
the nature of paynent which the licensee was liable to nmake
under the two sets of rules: what he has to pay under both
is still-head duty or excise duty.

In Ms. Bhajan Lal~ Saran Singh & Co. v. The State of
Punjab and others, (Cvil Wits Nos. 538 and 1991 of 1966),
the H gh Court had

753

struck down the relevant “Rules of 1966 by hol ding that the
| evy, charge or recovery of any amount of still-head duty in
respect of [|iquor which had not been actually lifted by the
licensee was not justified and that the demand to that
extent was |iable/'to be quashed. In the instant case, since

the liability wunder the 1967 rules was of a simlar nature
as the liability under the 1966 Rules, the Hi gh Court
foll owed the Judgnent in Bhajan Lal, (supra) quashed the
|l evy and set aside ‘the order  whereby the respondents’
licence was cancelled and they were called upon.to pay the
di fference between the anpbunt which they had agreed to pay
under the ternms of their auction and the anmpunt realised in
the re-auction of the vend.

The sheet-anchor of the respondents’ argument before us
is that the decision of the H'gh Court in Bhajan Lal was
affirmed by this Court in Cvil Appeals 1042 and 1043 of
1968 (decided on August 21, 1972) and since, in the instant
case, the High Court has nerely followed the decision in
Bhajan Lal, the State's appeal nust fail. If the natter were
to rest there, as assuned by the respondents” counsel Shr
Tirath Singh Mnjral, the contention would be unassail able
because the position would then approximate tothe
application of a nmathematical formula: Bhajan Lal was
affirmed by this Court; the judgnent of the Hi gh Court in
the instant case follows Bhajan Lal; the  judgment ~under
appeal nust therefore be wupheld. But after the decision of
the High Court in Bhajan Lal (supra) was affirmed by this
Court on August 21, 1972, the legal position has  been
further exanmined by a Constitution Bench of this Court in
Har Shankar & Ors. v. The Dy. Excise & Taxation Conmi ssi oner
& Os. The learned Solicitor General places strong-reliance
on that decision and contends that the judgment of the High
Court must, in the light of that decision, be over-ruled. W
must proceed to consider the decision in Har Shankar
st rai ght away.

Har Shankar was a case from Punjab and though the
instant case is from Haryana, the |liquor auctions in both
the cases are governed by the Punjab Excise Act, 1 of 1914,
and the Punjab Liquor Licence Rules, 1956, as amended from
time to time. Har Shankar’s case has an interesting
relationship with the present proceedi ngs because it was as
aresult of the decision of the Punjab and Haryana Hi gh
Court in the instant case, which was rendered on March 12,
1968 that the Punjab Liquor Licence Rules were further
amended on March 22 and the auction inpugned in Har Shankar
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was held on March 23, 1968. The liability arising under the
auction in Har Shankar was upheld by the H gh Court and this
Court, not under the Rules which are relevant in the instant
case, but under the Rules which were amended in order

754

to neet the judgment of the Hi gh Court in the instant case.
This, from the respondents’ point of view, would apparently
furnish an inportant consideration for distinguishing the
decision in Har Shankar But, as we will presently point out,
the Solicitor General relies upon that decision on an aspect
which is altogether different and of fundanental inportance.

In Har Shankar, the appellants’ bid was accepted in an
auction held on March 23, 1968 for the right to sell country
liquor at two vends in Ludhiana. The appellants paid the
security deposit but were wunable to neet their obligation
under the conditions of auction and fell in arrears. \Wen
the State denanded the paynment, threatened to cancel the
i cences granted to the appel lants and declared its
intention 'to resale the vends, the appellants filed wit
petitions in the H gh Court of Punjab and Haryana asking
that the auction be quashed and the respondents be
restrained from enforcing the obligation arising under its
terns and conditions. The ~Hi gh Court having dism ssed the
wit petitions, the licensees filed an appeal to this Court
by certificate.

VWhat is inportant for our purpose in this appeal is
that the State of Punjab, which was respondent to the appea
in Har Shankar, (supra) raised a prelimnary objection to
the maintainability of the wit petitions filed by the
appel l ants and that objection was upheld by this Court. The
prelimnary objection was that such of the appellants who
offered their bids in the auctions did so wth a ful
know edge of the terms and conditions attaching to the
auctions and that they could not be permitted to wiggle out
of the contractual obligations arising out of the acceptance
of their bids. Holding that the prelimnary objection was
wel | - founded, this Court observed:

"Those interested in running . the country |iquor vends

of fered their bids voluntarily in the auctions held for

granting licences for the sale of country liquor. The
terns and conditions of auctions were announced before
the auctions were held and the bidders participated in
the auctions without a demur and with full know edge of
the commitnents whi ch t he bi ds i nvol ved. The
announcenent of conditions governing the auctions were
in the nature of an invitation to an offer to those who
were interested in the sale of country liquor. The bids
given in the auctions were offers made by prospective
vendors to the Government. The Governnent’'s acceptance
of those bids was the acceptance of willing offers nade
toit. On such acceptance, the contract between the

bi dders and the Governnent becanme concluded and a

bi ndi ng agreenent cane into exi stence between them The

successful bidders were then granted |icences
755

evidencing the terms of contract between them and the

CGovernment, under which they becane entitled to sel

liquor. The licensees exploited the respective |icences

for a portion of the period of their currency,
presumably in expectation of a profit. Conmercia
consi derations nay have revealed an error of judgnent
inthe initial assessnent of profitability of the
adventure but that is a normal incident of trading
transactions. Those who contract wth open eyes mnust
accept the burdens of the contract along wth its




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

benefits. The powers of the Financial Comm ssioner to
grant liquor |licences by auction and to collect |icence
fees through the medium of auctions cannot by wit
petitions be questioned by those who, had their venture
succeeded, would have relied upon those very powers to
found a legal claim Reciprocal rights and obligations
arising out of contract do not depend for their
enforceability upon whether a contracting party finds
it prudent to abide by the terms of the contract. By
such a test no contract could ever have a binding

force." (page 263)

At page 266 of the Report, the Court further observed that
the wit jurisdiction of « H gh Courts under Article 226 was
not intended to facilitate avoi dance of obl i gations
vol untarily incurred.

The Wit Petitions filed by the respondents in the High
Court in the instant case are . open precisely to the sane
obj ecti.on which ~was upheld by this Court in Har Shankar
(supra). /They entered into ~a contract with the State
authoriti'eswith the full know edge of conditions which they
had to carry out in the conduct of their business, on which

they had willingly and vol untarily enbarked. The occurrence
of a comercial difficulty inconvenience or hardship in the
performance of those conditions, |like the sale of |iquor

being less in sumer than in wnter, can provide no
justification for not conplying with the terns of the
contract which they had accepted with open eyes. The
respondents coul d not therefore invoke the wit jurisdiction
of the H gh Court to avoid the contractual obligation
incurred by themvoluntarily.” On this ground alone, the
State is entitled to succeed in this appeal.

The judgrment in Har Shankar was followed in Sham Lal v.
State of Punjab wherein, appellants were the highest bidders
in an auction for the sale of country Iliquor vends at
various places in the State of Punjab. The appellants were
called upon by the State to pay the anpunts which they were
liable to pay under the terns of the auction
756
whereupon they filed wit petitions in the Hgh Court to
chal l enge the demand. Relying wupon the passage from Har
Shankar (supra) extracted above, the Court held that the
licensees could not be permtted to avoid the contractua
obligations voluntarily incurred by themand that therefore
the High Court was right in refusing to exercise “its
jurisdiction under Article 226 of the Constitution intheir
favour.

In view of these decisions, the prelimnary objection
rai sed by the | ear ned Solicitor General to the
mai ntai nability of the wit petitions filed by’ the
respondents has to be wupheld. W hold accordingly that the
High Court was in error in entertaining the wit petitions
for the purpose of exam ning whether the respondents could
avoid their contractual liability by challenging the Rules
under which the bids offered by them were accepted and under
which they becane entitled to conduct their business. It
cannot ever be that a |licensee can work out the licence if
he finds it profitable to do so; and he can challenge the
conditions under which he agreed to take the licence, if he
finds it conmmercially inexpedient to conduct his business.

Learned counsel for the respondents has «called our
attention to the distinction, which this Court drew in Har
Shankar, (supra) between the Rules which were inmpugned in
Har Shankar on one hand, and those which were inpugned in
Bhaj an Lal, (supra) and in the instant case on the other.
There is no doubt that such a distinction exists. In fact,
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the judgnent of the Punjab and Haryana Hi gh Court which is
i mpugned before us was specifically referred to at page 282
of the Report in Har Shankar but was distinguished on the
ground that the rules in the tw sets of cases were
different. As we have already pointed out, the |icensing
rul es were anmended on March 22, 1968 because of the judgnent
which the High Court gave in this case on March 12, 1968 and
the auction in Har Shankar was held in pursuance of the
amended rules on March 23, 1968. But that, to our mind, is a
separate matter altogether. Even if it be true that there is
di fference between the rules involved in the present case
and those which canme up for exam nation in Har Shankar, the
prelimnary objection rests on an entirely different basis
which would remain unaffected by the difference in the two
sets of Rules. W nust therefore affirmthat, even assum ng
that there is a material difference in the Rules which are
rel evant for our purpose and the Rules which were inpugned
in Har ~Shankar, (supra) the wit petitions filed by the
respondent's are liable to fail on the narrow ground on which
the prelimnary objection off the State was upheld in Har
Shankar .
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Apart from the fact that the respondents’ wit
petitions are liable to fail on the ground stated above, the
State’s appeal nust succeed on another ground canvassed by
the learned Solicitor General which was ‘also urged and
accepted in Har Shankar. It was observed in Har Shankar that
the main focus of \ controversy on the nerits of the matter
related to the power of the Governnent to | evy and realise
large licence fees either through the nedium of auctions or
on scales fixed under the rules. After referring to the |ong
history of |liquor Ilicensing and after considering the
various provisions of the Punjab Excise -Act 1914 and the
Rul es framed thereunder, this Court held that since rights
inregard to the nmanufacture and sale of intoxicants are

vested in the State, it is open to it to part with those
rights for consideration; that the anpbunts which are charged
to the licensees who offer their  bids in auction sales of

vends are neither in the nature of a tax nor in the nature
of excise duty; and that, the true nature —of the charge
which the Government levies in such cases is that it isa
price which the State charges as a consideration for parting
with its privileges in favour of the |icensee. Such a charge
is a normal incident of a trading or business transaction
What the State could itself do in the exercise of its
privilege, it authorizes another to do by charging a price
for parting with its privilege. A price can neither be a tax
nor exci se duty.

The High Court has recorded in its judgnent a
concession said to have been nade by the |earned Advocate
General on behalf of the State of Haryana that "Rupees 17.60
is the still-head duty per proof litre". In the application
dated May 2, 1968 filed by the State Government in the Hi gh
Court for certificate to appeal to this Court, it was stated
that in the interest of justice it was necessary that the
points involved in the wit petition be decided by the
Supreme Court since they affected "lacs of rupees as excise
duty". This nakes it plausible that the concessi on was made.
But considering the tenor of the argunents advanced on
behal f of the State Governnent in the High Court, it does
not appear likely that any concession was nade by the
Advocate General regarding the nature of the charge. It is
di sputed before us that the Advocate General nmade any such
concession and indeed even in the Menmorandum of Appeal which
was filed in this Court, it was stated specifically that the
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High Court was in error in saying that the Advocate Genera
had made the particular concession and that, as a matter of
fact, "it was vehenently argued by the Advocate General that
the auction was only in terms of noney which was to
represent the amount of fee for the privilege of selling
country liquor at a particular shop; only the anount of
noney was to be calculated by multiplying the nunber of
proof litres bid by Rs. 17.60 p.". W might add that the
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concession, if any, nade by the Advocate General in the Hi gh
Court cannot affect the true |legal position that the anount
which the respondents becane liable to pay under the terns
of the auction is not excise or still-head duty but is a
price which the Governnent. charged for parting with its
privilege, during the currency of the period covered by the
contract.

On this consideration also, apart fromthe validity of
the prelimnary objection, the respondents’ wit petitionis
liable to fail. The anobunt which the respondents agreed to
pay to the State Governnment under the ternms of the auction
is neither a fee properly so called which would require the
exi stence of a quid pro-quo, nor indeed is the amount in the
nature of excise duty, which by reason of the constitutiona
constraints has to be prinmarily a duty on the production or
manuf acture of goods produced or manufactured within the
country. The respondents cannot therefore conplain that they
are being asked to pay "excise duty" or "still-head duty" on
gquota of liquor not taken, lifted or purchased by them The
respondents agreed to pay a certain sumunder the terns of
the auction and the Rules only prescribe a conveni ent node
where by their liability was spread over the entire year by
splitting it wup into fortnightly instalnents. The Rules
m ght as well have provided for paynment of a lunp sum and
the very issuance of the licence could have been nade to
depend on the paynment of such sum If it could not be argued
in that event that the |lunp sum paynment represented excise
duty, it cannot be so argued in the present event nerely
because the quota for which the respondents gave their bid
is required to be multiplied by a certain figure per proof
litre and further because the respondents were given the
facility of paying the anmount by instalnments while [ifting
the quota fromtime to time. What the respondents agreed to
pay was the price of a privilege which the State parted wth
in their favour. They cannot therefore avoid their liability
by contending that the paynent which they were called upon
to make is truly in the nature of excise duty and that no
such duty can be inposed on liquor not lifted or purchased
by them

In Panna Lal v. State of Rajasthan it was held by this
Court that the licence fee stipulated to be paid by the
licensees was the price or consideration or rental “which the
CGovernment charged themfor parting with its privilege and
that it was a normal incident of trading or business
transaction. It is true that the Court also said that no
exci se duty could be collected on undrawn |iquor but it held
that while enforcing the paynent of the guaranteed sum or
the stipulated sumnentioned in the licences, the Governnent
was not seeking to |levy or recover excise
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duty on undrawn liquor. 1In the instant case too, what the
Government is trying to recover fromthe respondents is in
essence the price of the privilege with which it has parted
in their favour and not excise duty on undrawn |iquor

Strong reliance was placed by the respondents on the
decisions of this Court in Bimal Chandra Banerjee v. State
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of Madhya Pradesh, State of Madhya Pradesh v. Firm Gappul a
etc. and Excise Conm ssioner, U P., Alahabad v. Ram Kumar
in support of their contention that what they are called

upon to pay by the Government is excise duty. In Binma
Chandra Banerjee, it was held by this Court that the |levy of
exci se duty on undrawn |iquor was beyond the power of the

State Governnent and that therefore the rule inposing the
condition to that effect was invalid. That decision was
followed in the Mdhya Pradesh case where also, the
licensees were required to pay what was described as
"Pratikar", which was nothing but excise duty on undrawn
l[iquor. The same situation obtained in the UP. case
because, the real nature of the paynent which the |icensees
were required to make there was excise duty on undrawn
l'iquor.

These deci si ons cannot hel p the respondents because the
true position, as-stated earlier, is that the anobunt which
the respondents are called upon to pay is not excise duty on
undrawn |i'quor but-is the price of a privilege for which
they offered their bid at the auction of the vend which they
want ed t o -conduct .

Thus the respondents rmust fail in their contention both
on account of the objection to the maintainability of their
wit petition and on nerits concerning the nature of the
payment which they ‘areliable to make.

There is however one other point which cannot be
over| ooked and on which the respondents may possibly have a
pl ausi bl e case. It is urged by Shri- Tirath Singh Munjral for
the respondents that the re-auction which was held on My
23, 1967 was not in accordance with the Rules and therefore,
the respondents cannot be called upon to pay the difference
bet ween the anount which they had agreed to pay and the
amount which was fetched in the reauction of the vend. In
paragraph 14 of the wit petition, it is averred that the
respondents were never inforned as to where and at what tinme
the resale of the vend would be held on May 23, that no
notice of the intended resale was given as required by Rule
36(3) of the Punjab Liquor Licence Rules
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1956, that in fact no other notice was published or affixed
at any conspicuous public place notifying the proposed
resale nor indeed was the resal e announced even by the beat
of drum According to the respondents, no w de publicity was
given to the reauction and even the residents of the
adjoining villages who would have been interested in
offering bids were not aware of the reauction. Al that
happened on May 23, according to the respondents, was that
one Lal Chand, a |leading |licensee of Haryana, went to the
of fice of the Excise & Taxation O ficer, Rohtak, and managed
to have his bid accepted. These irregularities it is
contended, resulted in the startling consequence that
whereas in the auction held on Mrch 27, 1967 the highest
bid, nanely, of the respondents was for a quota of 62,100
l[itres equivalent to Rs. 10,92,960.00. in the reauction held
on May 23, 1967 the highest bid was only for a quota of
15,000 proof litres equivalent to Rs. 2,46, 400.00.

In the counter-affidavit dated August 16, 1967 filed by
Shri Pritam Singh, Deputy Excise & Taxation Conmmi ssioner
the allegations made in paragraph 14 of the wit petition
are denied by saying that the reauction held on May 23, 1967
"was duly published in accordance with rul es".

The High Court has rejected the contention of the
respondents in this behalf. But it seens to us that its
judgment on this aspect of the matter suffers, with respect,
froma m sunderstanding of the grievance of the respondents.
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Their main grievance that due publicity was not given to the
reauction, as a result of which proper bids were not
received, has been overlooked by the Hgh Court and it
nerely dealt wth the question whether the respondents
thensel ves had notice of the reauction and whether the date
of the reauction ought to have been fixed by the Financia
Conmi ssi oner hinself and by no other person. The Hi gh Court
isright that the respondents did have notice of the
reauction, as is clear fromthe order dated My 17, 1967
passed by the Deputy Excise & Taxation Commi ssioner
Headquarters, Haryana, while <cancelling the respondents’
licence. It also appears clear that the date of the
reaucti on need not be fixed by the Financial Conm ssioner
hinmsel f. But there is no. discussion whatsoever in the
judgrment of the High Court, on the question as to whether
due publicity was given to the reauction as required by the
Rul es. In paragraph 14 of their-rejoinder-affidavit filed in
the H gh Court on Septenber 14, 1967, respondents had stated
that it was incorrect that the reaucti on was duly published
in accordance with the Rules. Alongwith their rejoinder
respondents filed affidavits of three Sarpanchas, three
nmenbers of the Panchayats and a Lanberdar to show that no
noti ce what soever was gi ven of
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the reauction to the people in the vicinity of Biswan Mee
village. The H gh Court has not even nade a reference to
these affidavits, while dealing wth the particular point
(nanely, contention 'No. 2 before the H gh Court), which
bears out what we  have stated above that it really
msdirected itself’ while exam ning the contention raised by
the respondents in regard to the absence of due publicity
for the reauction.

This makes it necessary to remand the matter to the
H gh Court in order to enable it to record its findings on
two outstanding questions: (1) “whether it was necessary
according to the Rules which werein force at the rel evant
time to give adequate publicity to the reauction and, (2) if
so, whether such publicity was in fact given to the
reauction. If the officers of the State have defaulted in

carrying out their obligation, if any, in the matter of
giving due publicity to the reauction, the consequence could
be that the respondents may not be Iliable to pay the

di fference between the anpbunt which they were liableto pay
and the anmount realised in the reauction

In the result, except for the contention in regard to
the two questions nentioned in the precedi ng paragraph, the
State must succeed. W shall, however, have to await the
findings of the H gh Court on the two points nentioned above
bef ore passing the final order, which can only be done after
the findings of the H gh Court are received. W direct the
H gh Court to decide the aforesaid questions on the materia
as it stands on the record and on such further material as
the parties may desire to adduce. The State, especially, my
like to file a further affidavit in reply to the rejoinder
affidavit of the respondents along with which the affidavits
of three Sarpanchas, three nenbers of certain Panchayats and
of a Lanberdar were filed. The H gh Court will certify its
findings to this Court within three nonths fromto-day.
S R Appeal allowed in part.
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