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ACT:

The Punjab Governnent National Enmergency (Concessions)
Rul es 1965 Rules 2, and 3(ii), as anmended by the Haryana
Governnent Gazette Noti fi cati on - No. GSR' . 77/ Const/ Art
309/ Amrend/ (1) /76 dated August 9, 1976 anmendi ng t he
definition of the expression "Mlitary Service" in Rule 2,
Constitutional Validity-The vested accrued right of a
Covernment Servant cannot be taken away by naki ng anendnents
of the rules with retrospective effect.

HEADNOTE:

In 1962 an energency was inposed by the Governnent of
India on account of the external aggression by the Chinese
forces in the Indian Territory. The Governnment was in great
need of youngnen to join the mlitary service at the risk of
their lives to serve the nation to cope with the energency
needs of the Government of India. The CGovernnent of India as
well as the State Governnents decided to give certain
benefits to encourage the young energetic. youths to join
mlitary service at the critical juncture of ~nationa
emergency and therefore issued different circulars and
advertisements on radio and the press promsing certain
benefits to youngnen who join the mlitary service at the
critical juncture. Later on, on the instructions of the
Central Governnent concessions as were pronm sed- through
circulars and by other means were incorporated in the rules
franed by the joint Punjab Government under Article 309 of
the Constitution, titled as "The Punjab National Emergency
(Concessi ons) Rules. 1965."

Keeping in view the needs of the country and assurances
and concessions contained in conditions of service in
executive instructions, the petitioners and appellants and

many others |ike themjoined the arny during- the energency
as comm ssioned officers in 1963-64 and had rendered nore
than five years of service reckoned from 26.10.1982 i. e.

date of proclanation of enmergency and after their rel ease
fromthe Arny they were entitled to benefits vested them
under the conditions of service.

The petitioners and appellants and a number of others
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simlar to the petitioners joined the Haryana Governnent as
Assi stant Engi neers. Consequent wupon their appointnents
agai nst the vacancies reserved for ex-arny Oficers, they
becane entitled to get their seniority fixed giving themthe
benefit of their mlitary service, but the gradation list
prepared however did not include their mlitary service for
the purposes of fixation of their seniority. The State of
Haryana just to deprive the petitioners and others sinmilarly
situated, of mlitary service, anmended the rules wth
retrospective-effect from Novenmber 1,1966 vide Haryana
CGovernment Gazette Notification No. GSR 77/ Const/ Art
309/ Amend/ (1)/ 76 dated March 22,1976 introducing a proviso
torule 4 (ii) of the 1965 Rul es and vi de Haryana Gover nnent
Gazette Notification No. GSR 182/ Const/Art 309/ Arend/ (2)/
624
76 dated August 9,1976 anending Rule 2 of the 1965 Rul es.
These notifications restricted the benefits of mlitary
service upto January 10, 1968 the date on which the first
emergency was - lifted with the result that the vested rights
whi ch accrued to the petitioners in 1969, 1970 and 1971 have
been taken away. The two wit ~petitions Nos. WP 2065/1976
and WP 2065/ 1976 and W, 1088/1980 chal | engi ng the sanme were
di sm ssed by the Punjab and Haryana Hi gh Court and hence
their appeals Nos. CA 3095 and 3096/ 1980 by way of specia
| eave. Sonme others directly filed petitions in the Suprene
Court under Art 32 and they are WPs 6437 and 6436 of 1980.

Al'l owi ng the appeal s and the Petitions, the Court
N

HELD 1:1.  The Parliament as also the State
Legi sl ature have plenary powers to legislate wthin the
field of legislation committed to them and subject to

certain constitutional restrictions they can ‘legislate
prospectively as well as retrospectively. [632C- D]
1:2. It is, however, a cardinal principle of

construction that every statute is prim facie prospective
unless it is expressly or by necessary inplication made to
have retrospective effect. But (the rule in general is
appl i cabl e where the object of the statute is to affect the
vested rights or to inpose new burden or to inpair existing
obligations. Unless there are words in- the statute
sufficient to showthe intention of  the legislature to
effect existing rights, it is deened to be prospective only.
Provi sions which touch a right in existence at the passing
of the statute are not to be applied retrospectively inthe
absence of express enactnent or necessary- intendnent. The
CGovernor can al so exercise the sane powers under Art. 309 of
the Constitution and there is not the slightest doubt that
the inpugned amendnent br ought in has been made
retrospective. The inpugned amendnments in the instant case
by necessary inplication have undoubtedly retrospective
effect. [632D F]

Har bhajan Singh v. State of Punjab [1977] 2 S.L.R 180
; ExX. Major. N.C Singhal v. Director General Arned Forces
Medi cal Service : A l.R 1972 S.C. 628; State of Mysore v.
M N. Krishna Muirty & Os., [1973] 2 S.C. R 575; Raj Kunmar v.
Union of India & Os., [1975] 3 S.C.R 963 ; Wng Comuander
J. Kumar v. Union of India & Ors. [1982] 2 S.C.C. 116 ; B.S.
Vadera v. Union of India & Os., [1968] 3 S.C.R 575
di scussed.

1:3. The Haryana Governnent cannot take away the
accrued rights of the petitioners and the appellants by
nmaki ng amendnment of the rules with retrospective effect. The
i mpugned rule 4 (ii) of the Punjab GCovernnment Nationa
Emergency (Concessions) Rule, 1965, as amended by the
Haryana Government Gazette Notification No. GSR 77/ Const
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[Art. 309/ Anend/ (1)/76 dated 22nd March, 1976 and the
Notification No. G S.R 182/ Const/Art/ 309/ Arend. (2)/76
dated 9th August, 1976 anending the definition of the
expression ‘mlitary service’ inrule 2, are ultra vires the
Constitution, in so far as they effect prejudicially persons
who had acquired rights. [639B-C D E

State of Qujarat v. Raman Lal Keshav Lal Soni, [1983] 2
S.C.C. 33 ; followed.
625

JUDGVENT:

ORIG NAL JURI SDICTION : Wit Petitions Nos. 6436-37 of
1980

[Under Article 32 of the Constitution of India]
AND
G vil Appeals Nos. 3095-96 of 1980

Appeal by Special leave fromthe Judgnent and Order
dated the 10th October, 1980 of the Punjab and Haryana Hi gh
Court in C._ Wit Petition No. 2065 of 1976 & 1088 of 1980)

P.C. Bhartari for the Appellant.

Dr. Y.S. Chitale and M G Ramachandran for Respondents
in Wit Petitions.

V.C. Mahajan, 'I.S: Goel and R N. Poddar for Respondent.

The Judgrment of the Court was delivered by

M SRA, J. The present wit petitions under Article 32
of the Constitution and the civil appeals by special |eave
arising out of petitions under Article 226 of the
Constitution raise conmon _questi ons of ~ law. and are,
therefore, being disposed of by a comobn judgnent.

The pattern of facts in the present group of cases is

the same and therefore, it is not necessary to give the
facts of each case separately. In order to bring out the
points for consideration in these cases we would like to

give the facts of wit petition No. 6436 of 1980.

In 1952 an energency was inmposed by the Governnent of
India on account of the external aggression by the Chinese
forces on the Indian territory. The Government was in great
need of youngnen to join the mlitary serviceat the risk of
their lives to serve the nation to cope with the emergency
needs of the Government of India. The Governnent of India as
well as the State Governnents decided to give certain
benefits to encourage the young energetic youths'to join
mlitary service at the critical juncture of nationa
emergency. The GCovernment in the States and the Centre
issued different <circulars and advertisenents on radi o and
the press promsing certain benefits to be given to yougnen
who join the mlitary service at the critical juncture.

626

In July 1963 a circular was issued by the Financia
Commi ssioner, Punjab with regard to the concessions to
civilian enpl oyees and others who joined mlitary service,
which will account for increnents, seniority and pension in
civil enploynent. Later on, on the instructions of the
Central CGovernnent concessions as were pronises through
circulars and by other nmeans were incorporated in the rules
framed by the joint Punjab Government under Article 309 of
the Constitution.

Keeping in view the needs of the country and assurances
contained in conditions of service in executive instructions
the petitioners and the appellants and many others |ike them
joined the arny during the energency as Comm ssioned
Oficers in 1963-64. They were comm ssioned officers in the
Indian Armmy for nore than five years and after their rel ease
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fromthe Arny they were entitled to benefits vested in them
under the conditions of service.

The Haryana GCovernment in the year 1969 advertised 16
posts of tenporary Assistant Engineers in P.WD., B & R
Branch. At the time of the advertisenent on 28th of January,
1969 8 posts out of the total of 16 were reserved for ex-
emer gency conm ssioned officers and servicenen. Although the
advertisenent was for 16 posts but at the tinme of selection
55 appointnent were made, out of which 20 posts were
reserved for ex-emergency conmi ssioned officers. Qut of this
guota of 20 posts only 7 appointnments from anongst the ex-
emer gency comm ssi oned officers were made. Requisite
qualifications for ex-enmergency conm ssioned officers and
servicemen were as follows :

"1. Diploma in civil engineering from a recognised

institution:

2. Five years continuous service with distinguished
recor d-
3. /Adequat e know edge of  Hi ndi
Note : For purpose of counting five years’
conti-nuous service, t he peri od comencing  from

26.10.1962 will only be taken into consideration."

Agai n in Novenber, 1970 38 posts of tenporary Assistant
Engi neers were advertised out of 18 posts were reserved for
ex-enmergency conm ssioned officers. At 'the tinme of naking
appoi nt nents, however, 99 persons were appoi nted and out of
these 99 posts

627
90 post s wer e decl ared reserved for ex- emer gency
conmi ssi oned officers. But again only ~7 ex-emergency

comm ssioned officers were appointed in response to the
adverti sement.

Petitioner No. 1 on selection had joined service on
17th of August, 1971. The second ~advertisenent. also
contained the sane qualifications as were in the first
advertisenent. Thus the two petitioners in wit petition
Nos. 6436-37 served the Indian Arny for nore than five years
and thereafter those petitioners. were appointed in the
service of the Haryana Governnent as tenporary Assistant
Engi neers against the posts reserved for the ex-energency
conm ssioned officers. There were a nunber of other persons
simlar to the petitioners who were al so appoi nted agai nst
the vacanci es reserved for ex-Arny officers.

The Governnent of Punjab prior to the formation of
Haryana nmade statutory rules wunder Article 309 of the
Constitution which are called ‘ The Punjab National Emergency
(Concession) Rules, 1965. The relevant rules 2, 3, 4, and 5
of these rules are as under

"2. Definition :- For the purpose of these rules,
the expression ‘mnilitary service’ nmeans enrolled or
comm ssioned service in any of the three wi ngs of the

Indian Armed Forces (including service as a Wrrant

Oficer) rendered by a person during the period of

operation of the proclamation of energency made by the

President under Article 352 of the Constitution  of

India on the 26th Cctober, 1962 or such other service

as may hereafter be declared as nilitary service for

the purposes of these rules. Any period of mlitary
training followed by mlitary service shall also be
reckoned as Mlitary Service.

3. Maxinumage-limt and m ninmum qualification :

i) The maxi mum age-limt prescribed for appointnent
to any service or post shall be relaxed in favour
of a person who has rendered mlitary service to
the extent of his mlitary service, provided he
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628

629

produces a certificate from the conpet ent
authority that he had rendered continuous nmilitary
service for a period of not |ess than six nonths
and was discharged because of denobilisation or
reduction not nore than three years prior to the
date of his registration at an enpl oynent

exchange or the date of his application for
enpl oyment under the Governnent.

ii) A person who has becone disabled while in mlitary
service shall also be entitled to exclude fromhis
age the period fromthe date he was disabled up to
the date of his application for appointnent to any

service or post under the Government, or till the
end of the present enmergency, whichever is
shorter.

iii) In case a person who has rendered military service
does _not possess the m nimum qualification
prescribed for any service or post, he shall be
deened to possess  these qualifications if the
appointing authority certifies that such a person
has acquired by experi ence or ot herw se
qualification equivalent to those prescribed for
that service or post.

4. Increnments, seniority and pension : period of
mlitary service shall count for increnents, seniority
and pensi on as under :-

(i) Increnents : The period spent by a person on
mlitary service, after attaining the 'mninm age
prescribed for appointnment to any service or post, to
which he is appointed, ~shall count- for increnents.
Where no such mnimumage i s prescribed the mni num age
shall be as laid down in rules 3.9, 3.10 and 3. 11 of

the Punjab Cvil Services  Rules Volune [I1.. This
concession shall, however, be adm ssible only on first
appoi nt nent .

(ii) Seniority : The period of mlitary service
nentioned in clause (1) shal | be t aken into

consi deration for the purpose of determining the
seniority of a person who has rendered nilitary
servi ce.

(iii) Pension : The period of mlitary service
nmentioned in clause (i) shall count towards _pension
only in the case of appointnents to permanent services
or posts wunder the Government subject-to the follow ng
condi tions :

(1) The person concerned should have earned a pension
under mlitary rules in respect of the mlitary service
i n guestion.

(2) Any bonus or gratuity paid in respect of mlitary
service by the defence authorities shall have to be
refunded to the State CGovernnent.

(3) The period, if any, between the date of discharge
frommlitary service and the date of appointnent to
any service or post under the Governnment shall count
for pension, provided such period does not exceed one
year. Any period exceeding one year but not exceedi ng
three years may al so be allowed to count for pension in
exceptional cases under the orders of the Governnent.

5. Seniority, pronotion, increnent, pension and | eave
of Governnent enployees:- The period spent on nmilitary
service by a GCovernnent enployee shall count for
seniority pronotion, increment and pension in the
service or post held by him imrediately before his
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joining mlitary service. A permanent Governnent
enpl oyee who renders nmilitary service, shall earn |eave
during such service according to the Ileave rules
applicable to him imediately before his joining
mlitary service. A tenporary Government enployees
shall during mlitary service, be governed by the
mlitary rules in all respects. The enpl oyee concerned
shall be entitled to proforma pronotion in his parent
department under the 'next below rule and also to
seniority in higher posts to which he would otherw se
have been entitled if he had not joined nilitary
servi ce.

According to these rules and the previous assurances
given by the Governnent ~the petitioners were to be given
seniority by counting period of mlitary service for the
purpose of determning seniority, increnents and pension
etc. Inmediately -on appointnent of the petitioners as
tenmporary Assistant Engineers they becane entitled to get
their seniority fixed giving them the benefit of their
mlitary 'service but the gradation |ist prepared, however,
did not include the mlitary service of the petitioners for
the purpose of fixation of their seniority. The State of
Haryana j ust to deprive the petitioners, and others
simlarly situated, ~ of military service anended the rules
with retrospective’ effect from 1st Novenber, 1966 vide
Har yana Gover nrrent Gazette Noti fication No. G S R
77/ Const/ Art. 309/ Amend/ (1)/76 dated 22nd WMarch, 1976. The
Amendnment was made in the rule 4(ii) by adding a proviso,
which is in the folllowi ng terns:

630
"Provi ded that a- person who has availed of
concession under sub-rule (3) of rule (3) shall not be
entitled to the concession under this clause."

The CGovernnent also issued a notification No. G S R
182/ Const/ Art/. 309/ Amend/ (2)/76 dated 9th August, 1976
maki ng anmendnent in the definition of the expression
"mlitary service’ inrule 2 just toretreat from their
previous commitnents. It reads:

"For the purpose of these rules the  expression

mlitary service’ neans the service rendered by a
person, who had been enrolled or comm ssioned during
the period of operation of the —proclamation of
enmergency made by the President under Article 352 of
the Constitution of India on 26th October, 1962 in-any
of the three wngs of the Indian Arned Forces
(including the service as a Warrant O ficer) during the
period of the said emergency or such other service as
may hereafter be declared as mlitary service for the
purpose of these rules. Any period of mlitary training
followed by mlitary service shall also be reckoned as
mlitary service."

This notification has been issued with retrospective
effect from 1st of Novenber, 1966 and restricted the
benefits of mlitary service upto 10th of January, 1968, the
date on which the first energency was lifted with the result
that the vested rights which accrued to the petitioners in
1969, 1970 and 1971 have been taken away.

Some  of the ex-military officers challenged the
i mpugned anendnment and the consequent gradation list by
filing two petitions, wit petition No.1088 of 1980 and wit
petition No. 2065 of 1976 in the H gh Court of Punjab and
Haryana under Article 226 of the Constitution. Both these
wit petitions were disnmssed by the High Court and they
gave rise to civil appeal Nos. 3096 and 3095 of 1980
respectively. Some of the ex-mlitary officers have filed
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wit petitions directly before this Court under Article 32
of the Constitution and they are wit petition Nos. 6436 and
6437 of 1980.

The petitioners in the wit petitions under Article 226
of the Constitution before the H gh Court challenged the
amendment  of the Punjab Governnent National Emergency
(Concession) Rul es
631
1965 with retrospective effect as violative of Arts. 14, 16,
19,31 and 311 of the Constitution and prayed for the
followi ng relief:

1. The Punj ab Gover nnent Nati onal Emergency
(Concessi on) Haryana First Anmendnent Rules, 1976
be declared ultras. Article 16 of the Constitution
of I ndia.

2. A wit in the nature of certiorari quashing the
seniority list~ of Haryana Service of Engineers,
PW (B & R Branch), dass |l be issued.

3. A wit “in the nature of nmandanus directing
respondents 1 and 2 to declare the petitioners
seni-or to respondents.

The High Court ~came to the conclusion that the
petitioners have availed of the concession under sub-rule
(3) of rule 3 of 1965. < Rules inasnmuch  as the educationa
qualifications in /thecase of the petitioners had been
relaxed in terns of /sub-rule (3) of rule 3 and they had
avail ed of t hese concessi ons at~ the time of their
recruitnment as tenporary Assistant Engineers. Now by the
i mpugned anendment the concession of doubl e benefit has been
withdrawn by adding the provisoto cl. (ii) of rule 4
i ntroduced in 1976. previously an ex-servicenen coul d avai
of the concession of rel axation in the educationa
qualification at the tinme of recruitnment on the basis of his
mlitary service. Under rule 4 he could count mlitary
service towards seniority. The ~proviso has taken away the
second benefit. The ex-serviceman ~who has been recruited
after availing of the concessionin acadenic qualifications
cannot count his mlitary service towards seniority in the
civil post held by him This concession has been wi thdrawn
by the Governor in exercise of his powers under proviso to
Art. 309 of the Constitution and the amendnment havi ng been
made in exercise of the |egislative powers conferred on the
Governor by the Constitution are valid and suffer from no
infirmty. The H gh Court also took the viewthat there is
no estoppel against the Governnent in the exercise of its
| egi sl ati ve sovereign or executive powers. The State could
amend the 1965 Rules and take away the benefits bestowed on
the petitioners. It also held that the rul es can be framed
with retrospective effect and they can take away even vested
rights. In the opinion of the E ght Court the diplom
hol ders in engineering on the basis of their educationa
qualification forned one class separate from other ex-
emer gency conmi ssioned officer who are degree holders in
engi neering and that classification in the service can be
made on
632
the basis of educati onal qualifications and such a
classification is not bad.

The appellants in the appeals against this judgnent of
the High Court reiterated the sane contentions before this
Court. In the two petitions under Art. 32 of Constitution
al so sinilar points have been rai sed. The nmain contention on
behal f of the appellants as well as on behalf of the
petitioners is that the rules could not be anmended wth
retrospective effect to deprive themof the vested rights
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and if the appellants and the petitioners are entitled to
the benefits of nmilitary service per force they would be
much nore senior to others and the gradation |ist prepared
in complete ignorance of the nmilitary service will not be
according to | aw

It may be pointed out at the very outset that the
Parlianment as also the State Legislature have plenary powers
to legislate withinthe field of legislation conmtted to
them and subject to certain constitutional restrictions they
can legislate prospectively as well as retrospectively. It
is, however, a cardinal principle of construction that every
statute is prima facie prospective unless it is expressly or
by necessary inplication nade to have retrospective effect.
But the rule in general is applicable where the object of
the statute is to affect the vested rights or to i mpose new
burden or to inpair ~existing obligations. Unless there are
words in the statute sufficient.to showthe intention of the
| egislature to effect existing rights, it is deenmed to be
prospective only. Provi si ons’ which touch a right in
exi stence at the passing of the statute are not to be
applied retrospectively in the absence of express enactnent
or necessary intendnent. The Governor can al so exercise the
sane powers under Art. 309 of the Constitution and there is
not the slightest doubt that the inpugned anendment brought
in has been nade /retrospective. The inmpugned anendnent in
the instant case by necessary inplication have undoubtedly a
retrospective effect.

For the petitioners it was contended that the benefits
acquired could not be taken away by an anendnment wth
retrospective effect. It was ~further contended that the
amendnment was discrimnatory and that the retrospectivity
given to the provisions of the Arending Act could not cure
the discrimnation introduced by the Act ~ and sought to be
perpetuated by it. In support of ~this contention reliance
was pl aced upon Harbhajan Singh v. The State of Punjab
633
In that case the question that fell for consideration bhefore
the Constitution Bench of the Punjab and Haryana H gh Court
was regarding the interpretation ~of rule 3(iii)(cc)(ii)(b)
of t he Denobi | i sed I ndi an Armed For ces Per sonne
(Reservation of Vacancies) in Punjab Civil Service (Judicia
Branch) (First Anendnent) Rules, 1976. The Denobilised
Indian Armed Forces Personnel (Reservation of Vacancies) in
the Punjab Civil Service (Judicial Branch) Rules, 1969, had
been repealed and the Denobilised Indian Arned Forces
Personnel (Reservation of Vacancies) in the Punjab G vi
Service (Judicial Branch) Rules, 1975, as anmended, were in
force and these excluded fromthe category of released Arned
Forces Personnel, persons who had joined a civil service of
the Union or a State or a civil post under the Union or a
State after their release fromthe Armed Forces- of the
Uni on. The Court dealing with the question observed:

"Now the rule-making authority must have  been
aware that a conpetitive exanm nation for appointnent to
the service had been held under the old rules -and
appoi ntnents were yet in the offing. Surely, the rule-
maki ng authority did not intend to exclude from
appoi nt nent candi dates who were eligible under the old
rul es but becane ineligible by reason of an anendnent
of the rules made after the process of selection had
al nost reached a final stage. The anmendrment did not in
any manner touch the qualifications of the candi dates.
Had the anended rule been in force fromthe beginning,
persons in the position of the petitioner might not
have accepted any enploynment and preferred to wait for
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sel ection and appointnent to the Punjab Cvil Service

(judicial Branch). Are they to be penalised "by barring

their entry into the Punjab Cvil Service (Judicia

Branch) because they accepted enpl oynent at a time when

acceptance of such employnment was not a bar to

appointnent to the service ? W do not think that we

will be justified in attributing such an unreasonabl e

intention to the rule-nmaking authority. In our view,

the only reasonable interpretation of the amended rul e,

consistent with the prevailing situation, is to hold

that only those persons who having joined the service
of the Union or the State or a post under the Union or
the State previously continued to hold the post on the
date of the coming into force of the rule, are excluded
fromappointment to the Punjab G vil Service (Judicia

Branch). The expression 'joi ned
634

or-joins’ _nust be given a reasonable interpretation in

the context of the situation and we think that our

i nterpretation does not strain the | anguage or

attributes unr easonabl eness to the rul e- maki ng

authority. In that view, the petitioner cannot be said
to be ineligiblefor appointnent."”

Next reliance ‘was placed upon Ex-Major N C Singhal v.
Director General, Arned Forces Medical Service. In that case
the conditions of service of the appel l'ant were governed by
paragraph 13 of the Arny Instruction No I/S-of 1954 and his
previous full pay conm ssioned service should have been
taken in the matter of 'antedate’~ for the purpose of his
pay. The conditions of  service were, however, sought to be
altered by Arny Instruction No. 176 of 1965 to the prejudice
of the appellant. This Court held that the conditions of

service in this regard were not |iable to be altered or
nodified to the prejudice of the appellant by a subsequent
adm ni strative (Army?) i nstruction whi ch was gi ven

retrospective effect from 26th Cctober, 1962.

Rel i ance was al so placed upon State of Mysore v. MN.
Kirshna Murthy & Ors. |In that case also the rules of 1959
had been anmended which sought to disintegrate the service
which had been integrated. This Court held that such
amendment made for the purpose of justifying the illegal
pronmotion made, in the teeth of the protection conferred by
Articles 14 and 16(1) of the Constitution of India upon
Indian citizens in Governnent service, could not be upheld.
The power of making rules relating to -recruitment and
conditions of service under the proviso to Article 309 could
not be wused to validate unconstitutional discrimnation in
pronoti onal chances of Government servants who bel onged to
the same category.

Shri Mahaj an appearing for respondent No. 1 in reply on
the other hand contended that the rules nmade under the
proviso to Article 309 of the Constitution are |egislative
in character and, therefore, can be gi ven ef f ect
retrospectively. In support of his subm ssion he counted
upon Raj Kumar v. Union of India & Os.

He also relied on Wng Conmmander J. Kumar v. Union of
India & Os. In that case a contention was raised that the
i mpugned rul e
635
not havi ng been specifically declared to be retrospective in
operation, its provisions cannot be applied to the appell ant
i nasmuch as he had been inducted into the R & D cadre |ong
prior to the promulgation of the new rules. This Court
dealing with the point observed:

"W have already found that, as a matter of fact
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the practice generally followed in the R & D
Organi sation even prior to the promulgation of the
i mpugned rules, was to reckon seniority with reference
to the date of attainment of the rank of substantive
maj or/ equi val ent. Even ot herw se, when a statutory rule
governing seniority is issued in respect of a service,
the said rule woul d govern the personnel in the service
with effect fromthe date of its promulgation and in so
giving effect to the rule in future, there is no
el ement of retroactivity involved. O course, the rules
will not operate to deprive any person of promotions
al ready earned in the past, but, for purposes of future
pronoti ons and seniority in the departnent, the
principles laid down in the inpugned rule wll
necessarily govern-all the personnel alike."

This case instead of supporting the contention of Shr
Mahaj an goes to strengthen the contention raised on behalf
of the appellant and the petitioners.

Much ‘'enphasis ~was |laid by Shri Mihajan on the case of
B.S. Vadera  v. Union of India & Ors. In that case the
petitioners, who were working as Assistants, were reverted
as Upper Division Cerk in 1967 by the operation of the
Rai | way Board's Secretariat O erical Service (Reorgani saion)
Scheme. The said schene was framed on February 5, 1957 but
was brought into effect from Decenmber 1, 1954. Certain
nodi fications to the schene relating to the manner of filing
up of pernmanent and tenporary vacancies in Gade | of the
Service were nmade in 1963. The petitioners challenged the
orders of reversion as illegal inasmuch as their pronotion
as Upper Division Clerks and later as Assistants had been on
a permanent basis and could not be disturbed and that the
schene as well as the various orders passed by the
respondents were violative of Articles 14 and 16 of the
Constitution, that the Railway Board had no power in law to
frame either the scheme or to nodify the schene so as to
have retrospective effect from Decenber 1, 1954. This Court
held that the ranking given to the petitioners as a result
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of which the inpugned orders of reversion were passed 'was in
accordance with the schenme as nodified in 1963, and once it
is held that the petitioners did not satisfy the requirenent
of the schene for being retained as Assistants, there was no
guestion of any discrimnation under Article 14 or violation
of Article 16, and that the Indian Railway Establishnent
Code had been issued by the President in. exercise of the
powers vested in him by the proviso to Article 309 of the
Constitution. Rule 157 of the Code gives the Railway Board
full powers to make rules of general application to non-
gazetted railway servants under their control, and the power
to nake rules with retrospective effect cannot be denied to
the Railway Board. Accordingly, the schene franmed by the
said Board in 1957 could be nade retrospectively effective
from Decenmber 1, 1954. This case undoubtedly supports Shri
Mahajan in his contention that the rules can be made with
retrospective effect and there is nothing wong in such a
rule. This case, however, did not deal wth the point
specifically raised in the present case.

The question, however, has been pointedly considered
recently by a Constitution Bench of this Court in State of
Gujarat v. Raman Lal Keshav Lal Soni. In that case the
Guj arat Panchayats Service was initially constituted soon
after the passing of the Gujarat Panchayats Act. There were
three cadres : the district cadre, the taluga cadre and the
| ocal cadre. Secretaries, Oficers and servants of the old
vill age panchayats under the Bonbay Village Panchayats Act,
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1958 became secretaries, officers and servants of the new
gram panchayats under s.325(2)(x) of the Gujarat Panchayats
Act, 1961. Talatis and kotwals, who were governnent servants
were secretaries and officers of the old village panchayats
under the Bonbay Village Panchayats Act and so they becamne
secretaries and officers of the new gram panchayats under
the Qjarat Panchayats Act. 1961. Sone nunicipalities
constituted for nunicipal districts and nunicipal boroughs
under the Bonbay District Minicipal Act and the Bonbay
Muni ci pal Boroughs Act, as applied to areas in the State of
CGujarat, were converted into Gram and Nagar Panchayats under
section 307 of the GCujarat Panchayats Act and all officers
and servants in the enploy of such nunicipalities becane
of ficers and servants of interimPanchayats and allocated to
the panchayat service. Thus, secretaries and officers of
di ssol ved rmunicipalities al so becane secretaries and
of ficers of Gram and Nagar panchayats. District
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Local Boards -constituted under  the Bonbay Local Boards Act
stood dissolved on the passing of the Gujarat Panchayats Act
and all officers and servants in the enploynent of the Board
were deened to be transferred to the service of the
successor District Panchayat under section 326 of the
CGuj arat Panchayats “Act. Also allocated to the panchayat
service were those governnent servants who are transferred
to the panchayat under section 157 and such other officers
and servants enpl oyed in the state service as were
necessary. Al these secretaries,” officers and servants
becane nenbers of a service under the State as soon as they
were allocated to the panchayat service But, by the Anending
Act, secretaries, officers and servants of G-amand Nagar
Panchayat who were allocated to the panchayat service from
the ranks of the ex-municipal enployees were sought to be
neted out differential treatment fromthe other nenbers of
the panchayat service, nore particularly the secretaries,
officer and servants of G am and Nagar Panchayats who were
drawn fromthe ranks of secretaries, officer and servants of
old village panchayats, that is, the Talatis and Kotwal s.
Their status as menmbers of a service under the state 'was to
go with no option to them Retrospectivity was sought to be
given to the Anending Act so that they could not claimthat
they were ever government servants and so could not be made
to cease to be government servants and so that they could
not claim that they were singled out for differentia
treatnent for if they were never in the panchayat service
they could not conplain of being taken out of the panchayat
service. Brother O Chinnappa Reddy speaking for the Court
enphatical ly observed: -
Now in 1978 before the Anending Act was passed
thanks to the provisions of the principle Act of 1961
t he ex-nuni ci pal enployees who had been allocated to
the panchayat service as Secretaries Oficer and
servants of Gram and Nagar Panchayats, had achi eved the
status of government servants. Their status as
government servants could not be extinguished so long
as the posts were not abolished and their services were
not termnated in accordance with the provisions of
Article 311 of the Constitution. Nor was it perm ssible
to single themout for differential treatnent. That
woul d offend Article 14 of the Constitution. An attenpt
was made to justify the purported differentiation on
the basis of history and ancestry as it were. It was
said that Talatis and Kotwals who becane secretaries,
of ficers and servants of Gram and Nagar Panchayats were
government servants, even to start




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 13

638

with, while nmuni ci pal  enpl oyees who becanme such

secretaries, officers and servants of G am and Nagar

Panchayats were not. Each <carried the mark or the

"brand’ of his origin and a classification on the basis

of the source fromwhich they came into the service, it

was clainmed, was permssible. W are clear that it is
not. Once they had joined the commobn stream of service
to perform the sane duties, it is clearly not
perm ssible to make any classification on the basis of
their origin. Such a classification woul d be
unreasonable and entirely irrelevant to the object
sought to be achieved. It is to navigate around these
two obstacles of Article 311 and Article 14 that the

Amendi ng Act is sought to be nade retrospective, to

bring about an artificial situation as if the erstwhile

muni ci pal enployees  never- becane nenbers of a service
under, the State.  Can a |aw be made to destroy today’s
accrued constitutional rights by artificially reverting
to a situation which existed 17 years ago ? No.

The legislation “is pure and sinple self-deceptive

if we may use such an expression with reference to a

| egislature made | aw.- The legislature is undoubtedly

conpetent to legislate with retrospective effect to
take away or inmpair any vested right acquired under

existing laws but since the laws  are nade under a

witten Constitution and have to conformto the dos and

don'ts of the Constitution, ~neither prospective nor
retrospective | aws can be mde so to contravene
fundanmental rights. The law  rmnust satisfy the
requirenents of the Constitution today taking into
account the accrued or acquired rights of the parties
today. The |aw cannot say 20 years ago the parties had
no rights, therefore, the requirenents of t he

Constitution will be satisfied if'the |lawis dated back

by 20 years. W are concerned with today’s rights and

not yesterday’'s. A legislature cannot |egislate today
with reference to a situation that obtained 20 years
ago and i ghore the mar ch - of events and t he

constitutional rights accrued in the course of the 20

years. That woul d be nost arbitrary, unreasonable and a

negation of history....... Today’ s equal s cannot be made

unequal by saying that they were unequal 20 years ago
and we will restore that position by making a | aw today
and naking it retrospective. Constitutional rights,
constitutional obl i gations and constitutiona
consequences cannot be tampered wth that way. A law
which if made today

639

would be plainly invalid as offending constitutiona

provisions in the context of the existing “situation

cannot beconme valid by being nmade retrospective. Past
virtue (constitutional) cannot be mde to w pe out
present vice (constitutional) by making retrospective
laws. W are, therefore, firmly of the viewthat the

Guj arat Panchayats (Third Anendnent) Act 1978 is

unconstitutional as it offends Articles 311 and 14 and

is arbitrary and unreasonable."

In view of this | at est pr onouncemnent by t he
Constitution Bench of this Court, the | aw appears to be well
settled and the Haryana Governnent cannot take away the
accrued rights of the petitioners and the appellants by
maki ng anendnent of the rules with retrospective effect.

For the foregoing discussion the wit petitions as well
as the appeals are allowed and the orders of the Hi gh Court
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dated Cctober 10, 1980 are quashed and the inmpugned rule
4(ii) of t he Punj ab CGover nirent Nat i onal Ener gency
(Concessi ons) Rules 1965 as amended by the Haryana
Governnent Gazette Notification No.GSR 77/ Const/Art.
309/ Amend/ (1)/ 76 dated 22nd March 1976 and the Notification
No. GSR. 182/ Const/Art. 309/ Amend/(2)/76 dated 9 August 1976
amendi ng the definition of the expression "mlitary service
inrule 2 are declared to be ultra vires the Constitution in
so far as they affect prejudicially persons who had acquired
rights as stated above. A wit in the nature of mandanus is
i ssued directing respondents Nos. 1 and 2 to prepare the
seniority list afresh in the light of the decision of this
Court taking into consideration the mlitary service
rendered by the petitioners as well as the appellants.

In the circunstances of the case however there will be
no order as to costs.

S R Appeal s & Petitions all owed.
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