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PETI TI ONER
RAM SAKAL SI NGH

Vs.
RESPONDENT:
MOSAVAT MONAKO DEVI (DEAD) & ORS
DATE OF JUDGVENT: 21/ 02/ 1997
BENCH

K. RAMASWAMY, S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:
ORDER

This appeal by special |eave arises fromthe judgenent
of the Patna High Court, 1984, dism ssing the second appea
inlimne at the adm ssion stage.

The undi sputed facts are that one Sheo Charan Singh
the common ancestor, |eft behind himtwo sons, Lal Singh and
Shanker Singh. Shanker Singh I|eft behind hi's son  Banjhoo
Singh who died issueless. Lal Singh had seven sons by nane,
Kirtarth Singh, Padarath Singh, U agir Singh, Sukhari Singh
Rat an Si ngh, Budhan Si ngh and Mangru Singh. W are
concerned, in this litigation, wth Sukhari Singh of this
branch. It is now an admtted case that Sukhari Singh had
executed a gift deed wth respect to the properties
nmentioned in Schedule A of the plaint in favour of the
appellant, a stranger to the fanmly, —on Decenber 4, 1995.
Thereafter, he cancelled the gift deed by another deed on
April 4, 1960. He thereafter exceed a sale deed in favour of
the first respondent on Novenber 22, 1970. Therefore, the
first respondent filed a suit in 1995 for a declaration that
the gift deed dated Decenber 4, 1959 was  obtained by the
appel l ant by playing fraud on Sukhari Singh and, therefore,
it was voidable. He also sought a declaration that Sukhari
Singh had validly executed , after its cancellation, the
sal e deed in his favour. He also sought decree for
possession of the Schedul e-A properties. Pending the suit,
the notification wunder Section 3 of the Bi har Consolidation
of Holding and Prevention of Fragmentation Act, 1956 (for
short, the ’'Act’) was issued in the year 1974-75 and,
thereafter, an objection was raised, a part fromthe other
pl eadi ng, that the suit stood abated by operation of Section
4(1)(c) of the Act. It was also pleaded that Sukhari Singh
had validly executed gift deed i n favour of the appellant
on Decenber 4, 1959 and, therefore, the sale in favour of
the respondent was not binding on him The trial Court
uphel d the contention of the appellant but issue No.4 on the
guestion of fraud, was decided against the appellant. On
appeal, the District Judge decided both the points against
the appellant and held that the docunment, the gift deed
Decenber 4, 1959, is voidable and that the civil Court al one
could give declaration. As a result, the suit had not
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abated. The appellant Court also recorded a finding that
gift deed was obtained by playing fraud and, therefore, it
was voi dabl e docunent. Accordingly, the declarations cane to
be made. The suit was decreed on that basis. As stated
earlier, the H gh Court has disnissed the second appeal in
[imne. Thus, this appeal by special |eave.

Shri Ranjit Kumar, |earned counsel for the appellant,
with his wusual thorough preparation and clarity of his
submi ssion, raises three-fold contention. Under Section
4(1)(c) of the Act, the suit stands abated and, therefore,
the civil Court was devoid of jurisdiction to proceed with
the trial to decree the suit. He al so contends that Sukhari
Singh, having gifted over the undivided share in the joint
famly property, had no right to alienate the property by
way of sale in favour of the respondent. So that sal e deed
itself is invalid in1law Al these questions touch upon the
properties held by Sukhari Singh which should be gone into
by the consolidation authorities but not by the civil court.
The contentions are resisted by Shri Rakesh K. Khanna,
| earned counsel for the respondents. He argues that the
consistent view of the Patna H gh Court is that if a
document is wholly void, the civil Court has no jurisdiction
togo intoits legality. But if the document is voidable,
unl ess the civil Court gives a declaration that the docunent
is voidable, Consolidation authorities 'get no jurisdiction
to decide the matter. As a consequence, civil Court al one
has the jurisdiction to decide the “dispute and give the
declaration, as sough for. He -also contends that the
guesti on whether Sukhari Singh “had divested hinmself of the
joint interest had inthe joint famly, was not an issue nor
is any finding in this behalf recorded. Therefore, the
guestion cannot be gone into in this appeal. He has further
stated that in view of the finding recorded by the appellate
court that the gift deed executed in favour of the appellant
was voi dable, Sukhari Singh had power to dispose of his
property. The sale made in favour ~ of the respondent s
valid. He further contends that pending appeal, the
respondent Nos. 7,8 and 15 have died and an application to
delete them fromthe array having been filed, ~ the appea
st ands abat ed.

In view of the respective contentions, the primary
guestion which arises for consideration is: whether the
civil Court has jurisdiction to go into the question of
declaration that the gift deed is void of voidabl e? Section
4 of the Act postul ates thus:

"The effect of notification under

Section 3(1) of the Act- Upon the

publication of the notification

under sub-section (1) of Section 3

in t he of ficial Gazette the

consequences, as hereinafter set

forth, shall, subj ect to t he

provisions of this Act, from the

date specified in the notification

till the close of the consolidation

operation, ensue in the area to

which the notification relates,

nanmely : -

(c) every proceedi ngs for t he

correction of records and every

suit and proceedings in respect of

declaration of rights or interest

inany land lying in the area or

for declaration or adjudication of

any other right in regard to which
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proceedings can or ought to be

taken under this Act, ending before

any court or authority whether of

the first instance or of appeal

reference or revision, shall, on an

order being passed in that behalf

by the court or authority before

whom such suit or proceedings is

pendi ng stand abated."

As a consequence of the publication of the notification
under Section 3(1) of the Act, every proceedings for the
correction of record and every suit and proceedings in
respect of declaration of. right or interest in any |and
lying in the area or for declaration of adjudication of any
other right in regard to such proceedi ngs can or ought to be
taken under the Act,  pending before any court or authority
whether in the first instance or in appeal, reference or
revision , shall, on an order being passed, in that behalf
by the Court or authority ~before whom such suit or
proceedings is pendi ng, stand abated. Therefore, the
prohi bition of the civil court to proceed further, after the
publication of the notification under Section 3(1), was in
respect of the declaration of a right or interest in any
land lying in an area or for the declaration or adjudication
of any other right in regard to which proceedings can or
ought to be taken wunder the Ac. Al pending proceedings
before the Court, either at the trial~ or in appeal or
reference or revision, shall sand abated, wunlike in UP
Act, only on an order being passed in that behalf by the
concerned Court or authority before whom such suit or
proceedings is pending. The next question is: as to when
Consol idation authorities get jurisdiction to declare that a
if deed executed by a holder of a land under the Act is
obtained by fraud or «collusion etc.? This controversy was
considered by this Court in Gorakh Nath Dube vs. Hari Narain
Singh & O's. [(1974) 1 SCR 339]. After consideration of the
entire case law in that behalf, this court had held thus:

"We think that a distinction can be

made between cases where a docunent

is wholly or partially invalid so

that if can be disregarded by any

court or authority and one where it

has to be actually set aside before

it can cease to have legal effect.

An adj udi cation on the effect to

such a purported alienation would

be necessarily inmplied in t he

decision of a dispute involving

conflicting clains to rights or

interests in land which are the

subject natter of consolidation

proceedi ngs. The exi stence and

guantum of rights clainmed or denied

will have to be declared by the

consol i dation authorities whi ch

woul d be deened to be invested with

jurisdiction, by t he necessary

i mplication of their statutory

powers to adj udi cate upon such

rights and interests in land, to

decl are such docunents effective or

ineffective, but, where there is a

docunent the |legal effect of which

can only be taken away by setting

it aside or its cancellation, it
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could be ur ged t hat the

consol idation authorities have no

power to cancel the deed, and,

therefore, it nust be held to be

binding on themso long as it is

not cancelled by a court having the

power to cancel it.

On the facts in that case since the declaration of one
hal f share in the property was matter wthin t he
jurisdiction of the Consolidation authority, this Court had
held that the suit stood abat ed.

In Paras Singh V/s. Baikunth Singh [1979 PLJR (Vol. 12)
567] and Tarkeshwar Upadhya Anr. V/s. Mahesh kehar & O's.
[AIR 1981 Patna 348], the learned Single Judge had hel d that
a suit for cancellation of the deed on the ground that they
were executed by an insane person would stand abated. |If the
notification under ~ Section 4(c) of the Bihar Consolidation
of Hol dings and Prevention of Fragnmentation Act is already
published, the «civil court has no jurisdiction. A Division
Bench in Jiwan Pandey & Anr. vs, Mahendra Rai [1985 PLJ 686]
had hel d that when the decree is voidable but not void, the
suit does not get abated since the civil Court alone has to
grant declaratory relief to avoid the decree. Later, a
reference was made to the Full bench decision of the Patna
Hi gh Court for resolving the conflict. Following the ratio
in Gorakh Nath Dube’'s case (supra), the full Bench in
Sheoratan Chamar & O's. V/s. Ram Mirat Singh [1985 BLJR
(Vol . 33) 45] had held in para 14 that all cases where lis is
rested wholly would abate if such docunment is void. But no
such abatenent would result if the sane is voidable and the
sanme has to be set aside by the court for adjudication
Therein also the voidity or voidability of the gift deed was
in question. Having found the gift deed voidable, the ful
bench held that found the gift deed voidable. The same view
was reiterated by another Division Bench in Dharmanath
Pandey & O's. V/s. Dhunun Manjhu & Ors. [1985 BLJR (Vol. 33)
110]; Jaleshwar Tiwary & Os. V/s. Suresh Tiwary, & Os.
[1986 BLJR (Vol.34)378] and Shivaji Rai vs. Rajendra Rai &
Anr. [(1993) 1(Vol.44) BLJR 258].

It is thus settled law that if the document is invalid,
it can be disregarded by the court or the authority and it
may proceed to consider declaration or adjudication of any
other right in regard to which proceedings can or ought to
be taken wunder the Act. Since we have in the present case
proceedi ngs before the Consolidation authorities, it would
necessarily inply in the adjudication of a dispute involving
conflicting clainms in respect of rights or interests in |and
which is subject matter of the proceedings @before the
Consolidation authorities but if a dispute relating to the
land was in respect of the land and was based upon a
docunent where its validity is inmpugned, it is for the court
to declare such docunent effective or ineffective and the
| egal effect would hinge upon such a declaration. Based
thereon, if the document requires to be set aside or
cancel l ed, the Consolidation authorities under the Act have
no power to cancel such deed. Therefore, the proceedings
woul d not abate. As held, if the docunment is void, the
proceedi ngs pending in any court or authority stand abated.

Therefore, the civil Court gets jurisdiction to declare
the docunent to be voi dabl e. In consequence, the
notification under Section 3(1) does not have the effect of
abat ement under Section 4(1)(c) of the Act. If the docunent
is void, there would be no need to set aside or cancel the
docunent/deed. Then the Consolidation authorities get
exclusive jurisdiction to deal wth all questions relating
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to declaration of a right or interest in any land or for
decl arati on or adjudication of any other right in regard to
such proceedings. The Court or authority before whom any
suit etc. is pending should record that the suit or
proceedi ngs have abated leaving it to the parties to avai
of the renedy under the Act.

The appel |l ate Court has gone into the question of fraud
and recorded the finding thus:

"Havi ng | ear nt about such a

fraudul ent deed of gift Sukhari

Singh cancelled it by another deed

dated 4.4. 1960. But, defendant

No. 1 sonehow, obtained the deed of

gift to him Defendant No.1l never

cane in possessi on over t he

properties covered by the deed of

gift properties covered by the deed

of "gift and the -same are coming in

possession of ~the plaintiffs and

t he ‘other defendants.’

" N even if it si heldthat it

is a voidable docurment -because of

fraud and undue infl uence practiced

upon Sukhari mahto, it must be held

that the plaintiffs are entitled to

get the deed to gift set aside and

cancel | ed.
That, although 'the scribe of  the
deed of gift and attesting

wi t nesses Ram Prabesh are deed but
the attesting wi tness Ram Bachan
and the identifying w tness Dukdana
as also serval other person who
have been naned by D W 2 and who
are alive and who are said to have
seen the Rasid Behi have not been
exam ned and, therefore, conpetent
per son who could t her ef ore,
conpet ent per son who could
therefore, conpetent per son - who
could have testified regarding the
execution of the deed of gift and
exchange of the equivalent have
been purposely w thheld, which in
ci rcunst ances poi nti ng at t he
fraudul ent nature of the deed of
gift in question.

In the instant case, | have already
shown that the plaintiffs have
al | eged that the executant, nanely,
Sukhari was sl ow of under standing,
fraud was practiced in obtaining
the deed of gift and he was
subj ect ed to cohesi on, undue
i nfl uence and m srepresentati on and
had he known about the true nature
of the document he would not have
executed that deed. The plaintiffs
have not denied that Sukhari had
executed the deed of gift in suit.
An alternative relief has been
asked for the cancellation of the
deed of gift in the suit as it is
illegal and invalid. The appellants
have cited 1981 Bi har Law Judgments
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page 112 (Srimati Surajmani Devi

Vs. Srimati Janaki Devi and ot hers)

in support of their contention that

there a suit has been filed of r

declaration of title on the ground

that the registered deed of gift is

illegal and void on account of

fraud practiced upon the executant,

it cannot be held to be void ab

initio and it si voidable docunent

and has to be set aside on the

ground of fraud. In _ny opinion, the

facts of the case cited above are

simlar to the facts of the present

suit under consideration, and, upon

the allegations ~in the plaint the

deed of gift i's not-a void docunent

rather it is voidable docunent and

it is held accordingly. That being

so, the suit shall not -abate under

Section 4(1)(c) of the Bi-har

Consol i dati on of Hol di ngs and

prevention of Fragnentation Act,

1956 as decide in the above quoted

decision in Srimati Devi's case.

Accordingly, it /is held that the

suit has not abated and the

deci si on of t he Addi ti ona

Subordi nate Judge in this regard is

reversed and set asi de.

In the result, the suit-is decreed

and the plaintiffs are entitled to

recover possession of the suit

l ands. The deed of gift -dated

4.12.1959 is also hereby cancel |l ed

and it is held to be not binding on

the plaintiffs and the defendants

ot her than the contesting def endant

No.1l. The title of the plaintiffs

with respect to the suit properties

is hereby decl ared. Thus, the

appeal is allowed on contest, but,

in the circunstances of the case

wi t hout cost of this appeal."

In view of the above finding recorded after el aborate
consideration, the District Judge held that the gift deed
dated Decenber 4, 1959 was voidable. Therefore, the
decl aration that the gift deed is voidable is well
justified. The contention that it is void is  devoid of
force. As a consequence, the civil Court had jurisdiction
and the suit had not abated. The question whether Sukhari
Singh had only undivided joint interest in the coparcenary
and that he had denuded hinself of the same after he had
executed another gift deed in favour of one of his agates,
was not in issue before the trial Court or the appellate
Court nor is any finding recorded to that effect. As a
result, we cannot hijack the procedure and go into the
qguestion for the first time. Therefore, Sukhari Singh
havi ng, admttedly, cancelled the gift deed axecuted in
favour of the appellant, which was found to be a voidable
docunent, the respondent had got the title to the property
under the sale deed. As such the declaration of title
granted in his favour is legal and valid. It is true that
the trick of the pleading and canouflaging of the reli ef
cannot conclusively confer the jurisdiction on the civi
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Court or the Consolidation authorities to decide a
particular dispute in question. The substratum of the lis
has to be considered and decided on the basis of the
pl eadi ngs and evidence on record. In this case, the relief
of declaration of title, as asked for, was the first relief
in the plaint and decl arati on of title was only
consequential to the declaration of the voidability of the
gift deed executed in favour of the appellant. Unless the
document was avoi ded, Sukhari Singh could not get any title
to alienate the property by a sale deed to the respondent.
Therefore, the declaration of the voidability would be the
main relief and the declaration of the title on the basis of
the sale deed is consequential to the primary relief.
Therefore decree for possession are sequential to the first
declaration. The reliefs inthe suit, as a whole, are to be
granted by the civil Court only.

The next question.is: whether the appeal before this
Court stands abated? It is true that an application came to
be filed 'and an order cane to be passed del eting respondent
Nos. 7,8 and 15, who died -pending appeal. Wth regard to
respondent No.7, Snt. Kamala Devi, since she died issuless
the question of abatenment does not arise because iif the
appel | ant succeeds, the share of her agates would get
enl arged. Therefore, the appeal does not get abated. But
with regard to respondent Nos. 8 and 15 the stand taken by
the appellant is not correct in law. Oder XXIl, Rule 4, CPC
postul ates that in case one of the respondents on record
di es, appeal does not stand abated unless the interest held
by themis joint and indivisible: I'n this case, the interest
held by themis joint and indivisible. It is true that, in
the application, it was stated that respondent Nos.9 and 10
are already on record to replace respondent no.8 and he was
del eted on that premise. Simlarly, respondent No.16, who is
the son of respondent No.15, replaced ~him on his ' death
pendi ng appeal . The appell ant has stated that the respondent
No. 16 was already on record and, therefore, the respondent
No. 15 was deleted. The procedure adopted is not correct in
aw. The order of this Court is that the consequence of
their deletion would be considered at the tine of disposal
It is the nistaken perception of the counsel. The deceased
are not to be deleted but the Iegal representatives who are
not already on record are to be transposed as lega
representatives of the respective deceased respondents.

Qher XXIl, Rule 4(1), CPC posiul ates that where one of the
the two or nore defendants/ respondents dies and the right
to sue does not survive agai nst the  surviving

def endant s/ respondents al one or a sol e defendant/respondent,
the Court, on an application made in that behalf, shal
cause the legal representative of the deceased defendant to

be made a party and shall proceed with the suit/appeal
Under sub-rule (5) if such an application is not nade within
the prescribed limtation, the suit/appeal, in consequence,

gets abated wunder clause (b) of sub-rule (5). Only on an
application made to set aside the abatenent and for
condonation of the delay showing sufficient cause for
failure to nmke the application with in the specified tineg,
the court having regard to the facts of the case, my
condone the delay and order abatenent. The salutary
principle to bring on record t he | ega
representative/representatives is to have the estate of the
deceased in the litigation represented in the absence of
whi ch the Court would be unable to pronounce upon the rights
of the deceased vis-a-vis parties to the suit. That is
mani fested by Rule 6 of Oder XXlII, CPC which provides that
after hearing the case and before judgenent is pronounced,
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if one of the parties dies, there would be no abatnent by
reason of such death. It is, therefore, one of the duties of
the counsel to ensure proper representation by a |ega
representative of the estate of the deceased. An application
should be duly, and withinlimtation, filed and it is the
duty of the court to pass order as per |aw.

Shri Ranjit Kumar, obviously due to m staken perception
of the pr ocedur al part, has, i nst ead of seeki ng
transposition of the legal representatives to represent the
estates of the deceased respondents Nos.8 and 15, sought
deletion of the names of the deceased. Wthout there being
already on record some persons eligible and entitled in | aw
to represent the estate of the deceased, the deceased
def endants/ respondents were deleted. The consequence of
deletion is that the .decree of the courts bel ow as agai nst
the deceased decree of the courts below as against the
deceased becomes final. If the decree is inseparable and the
ri ghts of ‘the partiesare indivisible between the contesting
parties and the deceased, the consequence would be that the
sui t/appeal stands abated as a whole. But it one of the
respondent/respondents or defendant/defendats is al ready on
record, what needs to be done is an intimation to the court
by filing a formal application or meno to transpose the
exi sting defendant/defendats or respondent/respondents as
| egal representatives of the deceased defendant/defendants
or representatives of the deceased defendant/defendants or
respondent/respondents. In view of the m stake committed by
the counsel, the Court has to consider the effect thereof.
On the facts, we think that cause of justice would get
advanced if the m sconception as to the procedure on the
part of the counsel is condoned and if respondent Nos.8 and
15 instead of being deleted respondent Nos.9 and 10 are
substituted and transposed as the legal representatives of
the deceased respondent No.8 and respondent No.16 is
transposed as | egal representative of respondent No.15.

However, in view of the above findings, on merits the
appeal stands dism ssed but, in'the circunstances, without
cost s.




