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ACT:

Punj ab Exci se (Del hi  Amendnent) Or di nance, 1979
enpowering the Government under the Punjab Excise Act, to
| evy "special duty" on the inmport _of country |liquor into
Del hi and the Del hi. Fiscal Duty Order, 1979 | evying "specia
duty"-Validity of.

Powers of Parlianent to legislate exclusively for Union
Territory of Delhi, a part of the Territory ~of India not
included in a State-Constitution of India Articles 246 to
248 and Entry 97 of the Union List.

Right to trade in intoxicants-Wether a fundamental
right-Constitution of India Article 14, 19(1)(g) and 301.

Retrospective Legislation is wvalid in case of
i ntoxi cants-Constitution of IndiaArt. 47.

HEADNOTE

VWil e inplenenting the provisions of the Punjab Excise
Act, 1914 as in force in the Union Territory of Delhi, the
concerned authority used to hold auction for —grant  of
licence in FormL-10 for selling country liquor and at one
such auction held on 29th March 1978, the petitioners’ bids
were accepted and they were granted licences in FormL-10
for the period 1st April 1978 to 31st March 1979.. The
l'icence included a condition to sell a bottle of 750 m . of
country liquor at Rs. 15/- which was inter alia nmade up at

excise duty (styled as still-head duty) at the rate of Rs.
10. 23 and profit of licensee at the rate of Rs. 2/-. In WP.
716/ 78, validity of the levy of ’'still head duty" was

chal l enged by certain petitioners inter alia on the ground
that it was nothing but countervailing duty and in the
absence of nmanufacture of |Iliquor in Delhi, countervailing
duty on the inport of liquor cannot be constitutionally
levied. This contention found favour with a |earned single
judge of the Del hi H gh Court and a number of Letters Patent
Appeal s were filed against that Judgnent.

During the pendency of these appeals President of India
promul gated an O di nance purporting to amend the Punjab
Exci se Act, 1914, styled as Punjab Excise (Del hi Arendment)
Ordi nance, 1979 with retrospective effect, conferring power
on the Covernnment under the provisions of the Act to |evy
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"special duty’ on the inmport of country liquor in Delhi at
rates not exceeding that set out in Schedule I-A which was
i ntroduced in the Act by the Odi nance.

Pursuant to the Ordinance anending the Principal Act,
the Del hi Fiscal Duty Order, 1979 was issued |evying specia
duty at the rates set out in the order on inport of country
liquor into Delhi. Some of the petitioners questioned the
validity generally of the Odinance and specifically of the
i mpost of special duty in Gvil Wit No. 16/79. A Division
Bench of the Delhi High Court heard the Letters Patent
Appeal s and the Wit Petition No. 116/79 and by a common
judgrment held the ordinance as well as the inpost of the
special duty thereunder valid, dismssed the Wit Petition
and allowed the Letters Patent Appeals.

652

Di smi ssing the special leave petitions, the Court
N

HELD: 1. Scheme underlying distribution of Legislative
power in /Part  XI _Chapter | and especially Articles 246 and
248 is that except the nmatters specifically enunmerated in
List Il (State List) in the Seventh Schedule, Parliament’s
pl enary power to legislate extends to all conceivable
matters which can be topic of legislation, and even this
[imtation on its power vani shes when Parliament |egislates
for part of the territory of India not included in a State.
The three dinmensional picture becones conmplete, viz. (i) to
select topic for legislation (ii) enactnment of |egislation
on the topic and (iii) to inposetax in respect of such
subject matter of l|egislation by reference to Art. 248 which
confers power to nmake any |law wi th respect to any matter not
enunerated in Lists Il and I1l including the power to inpose
tax not nentioned in either of those lists. Under Art. 246
(4) Parliament has power to nake laws with respect to any
matter for any part of the territory of India, not included
in a State notw thstanding ‘that such matter is a nmatter
enunerated in the State List. Power of Parlianment thus to
legislate with respect to any matter for Delhi, territory
not included in a State is unabridged or unfettered by the
entries in the State List. Further residuary power of
l egislation including the power to levy tax is conferred on
Parliament by the conbined operation of Articles 246(4),
248(1) and (2) and Entry 97 in the Union List. That power is
untranmel led by the limtations prescribed by Article 246(2)
and (3) and Entry 51 of State List and is plenary -and
absol ute subject only to such restrictions as inposed by the
Constitution. [659 GH 660 A-C

Mthan Lal v. State of Delhi, [1959] SCR 445 @ 451

referred to

2. Wiile legislating for the Union Territories the
Parliament unhanpered by Articles 246(2) and (3) but
enriched by Article 248(1) and (2) could |egislate-on any of
the topics either in the List | and Ill or in List I'l or in
exercise of the residuary power under Entry 97. There is
nothing in the Constitution to prevent Parliament  from
conbining its powers under one or other Entry with its power
under Entry 97. Parlianent can rely on the powers under

specified Entries | to 96 List | and supplenent themwth
the powers wunder Entry 97 List | and Article 24 or even the
powers under Entries in the concurrent list. There is no

dearth of |egislative conpetence of Parliament to enact
legislation for a territory not included in a State because
the power to legislate takes wthin its sweep natters
included in all the three lists and added to it is the
resi duary power on matters not specifically included in any
entry in any of the three lists. [661 DG
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If exercise or countervailing duty could be |evied on
country |iquor manuf actured or inmported into Del hi ,

Parliament would not lack conpetence to |evy the sanme only
because levy of such duty on alcoholic Iiquors for hunan
consunption is wthin the conpetence of a State. As country
l[iquor is not manufactured in Delhi, the Parliament could
not under Entry 51 of the State List |evy either excise or
countervailing duty on it. Merely because Parlianment could
not levy countervailing duty on country liquor inported into
Del hi because country liquor is not manufactured in Del hi it
does not exhaust the power of Parliament to |evy sone ot her
duty on the inport of |iquor if it is otherw se
constitutionally perm ssible. [660 D F]

Union of Indiav. H S Dhillon, [1972] 2 SCR 33;

fol | owed.
653

3. Wth the advancenment of society, expanding horizons
of scientific and technical  know edge, probe into the
nystery of creation, it is inpossible to conceive that every
i magi nabl'e head of |egislation wthin human conprehension
and within the foreseeabl e future could have been within the
contenpl ation of the founding fathers and was, therefore,
specifically enumerated in one or the other of the three
Li sts, nmeaning thereby that three Lists were exhaustive of
Governnental action and activity. Demands of welfare State,
hopes and aspirations and expectations in a developing
soci ety and the conpl ex world situation with inter-
dependence and hostility anmongst —nations nmay necessitate
| egi sl ati on on some such topics that even for visionary they
could not have been within the contenplationof the founding
fathers. Conplex nodern governnental administration in a
federal set up providing distributionof |egislative power
coupled with power of judicial review may raise such
situations that a subject of legislation may not squarely

fall in any specific entryinList I-or Il. Simultaneously
on correct appraisal it may not be covered by any entry in
List Il though apparently or on a superficial view it may be
covered by an entry in List Il. In such a ‘situation

Parliament would have power to legislate on the subject in
exerci se of residuary power under Entry 97, List 1 and it
woul d not be proper to wunduly circunscribe, corrode _or
whittle down this power by a process of interpretation by
saying that subject of |Ilegislation was present to the m nd
of the framers of the Constitution because apparently it
falls in one of the entries in List 1l and thereby deny
power to |egislate under Entry 97. The history of freedom
struggl e denonstrates in unequivocal terns the inportance of
resi duary power of | egi sl ation bei ng conferred on
Parlianment. Accordingly, once the power of Parlianent to
legislate on a topic is not expressly taken away by any
constitutional provision, it remains intact under -Entry 97
of List I. [662 G H, 663 A-D

Undoubt edly exci se and countervailing duties on
al coholic liquors for human consunption were w thin the
contenplation of the franers of the Constitution. That is a
specific topic of legislation in List Il. It does not
exhaust a conceivable levy that can be legitinately inposed
on such itens if otherwise they could be legally inposed on
such items Dby reference to constitutional power to |levy the
same. And Entry 97 is a conmplete answer to the contention
[663 D E]

Hi s Holiness Kesavananda Bharati Sripadagal avaru v.
State of Kerala, [1973] Suppl. S.CR 1; explained and
di scussed.

I. C olaknath v. State of Punjab, [1967] 2 SCR 672;
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referred to

Union of Indiav. H S Dhillon, [1972] 2 SCR 33,
af firmed.

4. Terminal tax is entirely different fromthe specia
duty sought to be imnmposed by the inmpugned Ordinance. The

inmpost is on entry of country liquor into Delhi to be
recovered by the Del hi Administration for its own use. Delhi
Admi ni stration and Del hi  Muni ci pal Admi ni stration are
entirely different, and, therefore, it cannot be said that

Entry 52 excludes the power of the Parlianent to | evy tax on
i mport of country liquor in Delhi. [663 F-(Q

5. If on the sane subject the |egislature chooses to
levy tax twice over there is no inherent invalidity in the
fiscal adventure. Mre so when Special Duty |evied by
Parliament and the terminal  tax inposed by the Minicipa
Administration on the inport . of liquor in Delhi can be
traced to i ndependent source of power. [664 A-B]

654

Avi nder Singh “and Os. v. State of Punjab and Os.
[1979] 1 SCR 845; foll owed.

6. The idea conveyed by the -expression "colourable
legislation" is that although apparently a legislature in
passing a statute purported to be within the [imts of its
powers, yet in substance and in reality it transgressed
those powers, the transgression being veiled by what
appears, on proper exan nhation, to be a nere pretence or
di sguise. Applying this test it is difficult to say that the
i mpugned inpost is either a campuflage or a colourable
| egislation. [664 GH

Merely because a statute was found to be invalid on the
ground of legislative conpetence that does not pernmanently
inhibit the legislature fromre-enacting the statute if the
power to enact the same is properly traced and established.
In such a situation it would not be correct to say that the
subsequent | egislation woul-d be nerely a col our abl e
| egislation or a campuflage to re-enact the invalidated
previous legislation. [665 E-F]

K. C Gajapati Narayan Deo v. State of Orissa, [1954]
SCR 1, Maharana Sri Jayvant Singhji Ranmal Singhji etc. v.
State of GQujarat, [1962] Suppl. 2 SCR 411 @ 440, Pate
Gor dhandas Har govi ndas v. Munici pal Conm ssi oner, -Ahnmedabad,
[1964] 2 SCR 608, Prithvi Cotton MIIs Ltd: and O's.” v.
Broach Borough Muinicipality and Os., [1970] 1 SCR 388;
referred to

7. The expression 'excisable article’ which alone can
be the subject matter of Ilevy special duty is nerely
descriptive of the goods subject to change. It-is only an
identifying mark, a tag, which would attract special duty.
If liquor was manufactured in Delhi it would be an excisabl e
article. It is that article on which, if manufactured in
Del hi excise duty could be levied which when inported woul d
provide the taxing event for the levy of special duty
because in t he absence of manuf act ure in Del hi
countervailing duty cannot be i mposed upon it. ~The
expression is wused for identifying the subject-matter  of
i mpost and not hing nore need be read into it. [666D E

8. There is no fundanmental right to do trade or
business in intoxicants. The State wunder its regulatory
powers, has right to prohibit absolutely every form of
activity in relation to intoxicants its nmanufacture,
storage, export inport, sale and possession. In all their
mani festations these rights are vested in the State and
i ndeed without such vesting there can be no effective
regul ation of various forns of activities inrelation to
i ntoxicants. [666 H 667 A
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If there is no fundamental right to carry on trade or
business in liquor, there is no question of its abridgenent

by any restriction which can be styled as unreasonable. The
State under its regulatory power has a right to control or
even to prohibit absolutely every form of activity in
relation to intoxicants apart fromanything else, its inport
too. This power of control is question of society’'s right to
sel f-protection and it rests upon the right of the State to
act for the health, noral and wel fare of the people. Liquor
traffic is a source of pauperismand crinme. Such an inpost,
therefore, is onein the public interest for preserving
public health and public noral and is not one as infringing
the interstate freedom of trade and commerce. Al taxes are
i nposed in public interest. [667 F-H, 668 A-B]

In the instant case the Preanble to the inpugned
Ordinance clearly recitesthat the special duty on the
importation of country liquor into Delhi an endeavour
towards  bringing about prohibition of consunption of
al cohol i c /dri nks, and,

655

therefore, it is a step.in the direction of safeguarding
public health and with a viewto realising the goal fixed in
Article 47 of the Constitution. It is a fiscal measure and
the one safeguarding public health and  even public norals
because it is well recognised that |iquor trade is instinct
with injury to individual and community and has serious
side-effects recogni zed everywhere in every age. Not to
control alcohol business is to abdicate the right to rule
for the good of the people. [669 B, GH 670 Al

Har Shanker and Ors. etc. v. Dy. Excise and Taxation
Conmi ssioner and Os. [1975] 3 SCR 254, State of Bonbay v.
R M D. Chanar baughwal a, [ 1957] SCR 874; ~ P. N. Kaushal and
Os. v. Union of India and O's., [1978] 3 SCC 558; applied.

Cowl ey v. Christansen, 54 Law Ed. 620; quoted wth
approval .

P. N Kaushal and Os. v. Union of India and Os.,
[1979] 1 SCR 122; referred to.

9. There is no substance in. the contention  that the
retrospectivity of the Ordinance is illegal and invalid. The
argunent overl ooks the twi n objects sought to be achi eved by
the measure nanely, validating an inmport which was found to
be invalid on the ground that it was countervailing duty
which could not have been legitimately inposed and al'so the
obj ect to safeguard public health and public noral [670 B-D]

Prithvi Cotton MIls Ltd. and Anr. . Broach Borough
Muni cipality and Ors., [1970] 1 SCR 388; applied.

10. The altruistic grievance of the petitioner by proxy
for consuners strikes as hol | ow because even wiith the inmpost
the petitioners’ profit of Rs. 2/- per bottle is guaranteed
and they are in no way adversely affected by the inpost
because the levy is passed on to consuners, except for the
detention of their nmoney for a day or two when they pay in
advance while taking the bottles from the Warehouse and
recovers it when they sell the bottle and this detention of
their noney for a period of two days is a triviality and is
a part of any business. [670 E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Special Leave Petitions
(Civil) Nos. 2585-2594/79.

From t he Judgnent and Order dated 9-3-1979 of the Delh
H gh Court in Gvil Wit Petition Nos. 116-122 and 135-
137/ 79.
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V. S. Desai (In SLP 2585), L. N. Sinha (In SLP. 2586),
L. M Singhvi (In SLP 2587), P.P. Rao (In SLP 2588), R C.
Verma, Y. K  Sabharwal, D. P. Mikherjee, (In SLP 2589-94)
and A K Ganguli (In all the S.L.Ps.) for the Petitioners.

Soli J. Sorabjee, Addl. Sol. Genl. R K Bhatt and R
N. Sacht hey for the Respondent.

656

The Order of the Court was delivered by

DESAI, J. Law touching manufacture, inport, use or
consunption of liquor (as understood in common parlance) is

recently vi gor ously assail ed with al nost afflicted
sentinmentalismthat even though we have dism ssed this batch
of Special Leave Petitions on 23rd March, 1979, in fairness
to petitioners on whose behalf all possible contentions that
can be formulated by research and dial ectics were advanced
with el oquence and devoid of inebriation likely to be caused
by the subject-matter of dispute, we propose shortly to
state our reasons for dismssal of the petitions.

To illumne the contours of controversy events
precedi ng the pronulgation of the Odinance anending the
Punj ab Excise Act, 1914 (' Act’' for- short), as in force in
the Union Territory of ~Delhi” ("Delhi’ for short) styled as
Punj ab Exci se (Del hi Amendnent) Ordi nance, 1979 (' Ordi nhance
for short) may be ‘stated. Punjab Excise Act, 1914 has been
extended to Delhi, Wile inplenenting the provisions of the
Act, the concerned authority used to hold auction for grant
of licence in Form L-10 for selling country |liquor and at
one such auction held on 29th March 1978 the petitioners’
bi ds were accepted and they were-granted |icences in Form L-
10 for the period 1st April 1978 to 31st March 1979. The
l'icence included a conditionto sell a bottle of 750 m . of
country liquor at Rs. 15/- which was, inter alia, nmade up of
excise duty at the rate of Rs. 10.23 and profit of \licensee

at the rate of Rs. 2/-. This excise duty was styled as
"still head duty’ for obvious reasons. In Wit Petition No.
716/ 78 filed in the Hgh Court of Delhi by certain
petitioners, validity of the levy of "still head duty’ was

chall enged inter alia on the ground that it was nothi ng but
countervailing duty and in the absence of manufacture of
[iquor in Delhi, countervailing duty on the inmport of |iquor
cannot be <constitutionally levied. This contention found
favour with a learned single Judge of the Delhi H gh Court
and a nunber of Letters Patent Appeals were filed against
that judgnment which were pending in the H gh Court. In-the
nean tinme on 20th January 1979 the President  of _India,
promul gated the Ordinance purporting to amend the Punjab
Excise Act with retrospective effect and conferring power on
the CGovernment under the provisions of the ‘Act to |evy
special duty on the inport of country liquor in Delhi at
rates not exceeding that set out in Schedule I-A which was
introduced in the Act by the Odinance Pursuant- to the
Ordi nance anending the principal Act, the Del hi Fiscal Duty
Order, 1979, was issued |evying special duty at the rates
set out in the order on inport of country liquor into Delhi
Sone of the petitioners questioned the validity generally of
the Ordinance and specifically of the inport of special duty
in Cvil Wit No. 116/79. A Division Bench of the Delh

657

Hi gh Court heard the Letters Patent Appeals against the
judgrment of the |earned single Judge of the Del hi H gh Court
as well as the aforenentioned wit petition and by a common
j udgrment held the Ordinance as well as the inpost thereunder
valid and dismssed the wit petition and allowed the
Letters Patent Appeals setting aside the judgment of the
| earned single Judge. This bunch of petitions is filed
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agai nst the judgnent of the Delhi High Court in Gvil Wit
No. 116/79 and allied wit petitions and the Letters Patent
Appeal s.

The cardi nal question around which the various facts of
controversy rotates turns upon the conpetence of Parlianent
to enact |egislation under challenge which would directly
i mpi nge upon the conpetence of the President to issue the
i mpugned Ordi nance. Article 123 of the Constitution enables
the President to issue an Odinance in the circunstances
t hereunder nentioned and the power to i ssue Ordinance is co-
extensive with the legislative power of Parliament vide
Article 123(3). The questi on, therefore, 1is whet her
Parlianment had the power  to inpose special duty on the
i mport of country liquor in Delhi.

In order to avoid the slightest confusion it nust be
reiterated that the power —of Parliament to legislate for
Delhi is in question. Article 246(1) confers exclusive power
on Parlianment to nake |laws with respect to any of the
matters enunerated in List | _in the Seventh Schedul e. Sub-
article (13) confers simlar power on the Legislature of any
state with respect to any of the matters enunerated in List
1. Sub-article (2) confers power both on Parlianment and the
State Legislature to make laws with respect to any of the
matters enunerated in List |IIl (Concurrent List). Sub-
article (4) reads as under: -

"Parlianent’ has power to nake laws with respect to
any matter for any part of the Territory of India not
included in a State notwi thstanding that such matter is
a matter enunerated in the State List".

Article 248(1) provides that Parlianment has exclusive power
to nake any law with respect to any matter not enunerated in
the Concurrent List or State List. In other words, residuary
power of legislation is conferred on Parlianent Sub-article
(2) of Article 248 is material and nay be extracted:

"(2). Such power shallinclude the power of naking
any |l aw i nposing a tax not nentioned in either of those
Li sts".

658
Entry 84 in the Union List reads as under

"84. Duties of excise on tobacco and other goods
manuf actured or produced in India except:-

(a) alcoholic Iiquors for human consunpti on;

(b) opi um Indian henp and ot her narcotic drugs

and narcoti cs,

but i ncl uding medicinal and toilet pr eparati ons

cont ai ni ng al cohol or any substance included in sub-

par agraph (b) of this entry".
Entry 97 of the Union List reads as under

"97. Any other matter not enunerated in List Il or
List Il including any tax not nmentioned in either of
those Lists".

Entry 51 in the State List reads as under

"51. Duties of excise on the follow ng goods
manuf act ur ed or pr oduced in the State and
countervailing duties at the sane of |ower rates  on
simlar goods nmanufactured or produced elsewhere in
I ndi a:

(a) alcoholic Iiquors for human consunpti on;

(b) opium Indian henp and other narcotic drugs

and narcoti cs;

but not including nedicinal and toilet preparations

contai ning al cohol or any substance included in sub-

par agraph (b) of this entry".
Entry 52 is as under:
"52. Taxes on the entry of goods into a |local area
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for consunption, use or sale therein".

The rel evant provisions of the inmpugned O di nance may
also be extracted for conveni ence of reference. The
Ordinance in its Preanble states that by reason of certain
excisable articles not being manufactured or produced in
Del hi, one such being country |iquor, countervailing duty is
not |eviable on such articles which are inported into Del hi,
and proceeds to define duty in clause 5(a) of s. 3 as under

"(5a). "duty" neans t he exci se duty or
countervailing duty or, as the case may be, specia
duty;"

659

Clause (c) was added to clause (6) of s. 3 specifying the
words "any spirit". Clause (18a) was added specifying
thereunder the definition of ’'special duty’ which reads as
under :

"(18A). "Special duty" nmeans a tax on the inport
of "any excisable article being an article on which
countervailing duty as in nentioned in entry 51 of List
[1in the Seventh Schedule to the Constitution is not
i mposabl e on the ground nerely that such article is not
bei ng manufactured ~or produced in the territory to
whi ch this Act extends".

Section 31 was anended enabling the Government to | evy over
and above excise dutya countervailing duty or special duty
at such rate or rates not exceeding the rates set forth in
Schedul e | A which was al so added by the O di nance.

The contention 'is that Entry 51 in the State List
enables the State Legislature to levy duty of. excise or
countervailing duty on alcoholic liquors for human
consunption and that the alnost corresponding Entry 84 of
the Union List denies power to Parlianent to |evy duty of
excise on al coholic |Iiquors for hurman consunpti on
Proceeding further it was said that initially countervailing
duty was levied on the country liquor inported in Delhi and
when it was found that as country liquor was not
manufactured in Delhi countervailing duty could not be
| evied upon it, an attenpt was nade to | evy the same duty by
a canouflage of changing the nane —and that in pith and
substance the Odinance |levies countervailing duty which
Parliament had no power to levy particularly because country
liquor on which duty is levied is not manufactured in Del hi

It is an admitted position that country liquor, the
subj ect-matter of inpost, is not nanufactured in Delhi. It
is again an admtted position that as country liquor is not
manuf actured in Delhi, countervailing duty as is comonly
under st ood could not be levied upon its inport in Delhi. The
guestion is: does that exhaust the power of Parlianment to
levy a duty on the inport of country liquor into Delhi”?

Schene underlying distribution of |egislative powers in
Part Xl, Chapter | and especially Articles 246 and 248 is
that except the matters specifically enunerated in List 11
(State List) in the Seventh Schedule, Parlianent’s plenary
power to |egislate extends to all conceivable matters which
can be topic of legislation, and even this limtation onits
power vani shes when Parlianent |egislates for part of the
territory of India not included in a State. The three
di mensi onal picture becones conmplete, viz., (i) to select
topic for legislation; (ii) enactnent of |egislation on the
topic; and (iii) to inpose tax in respect
660
of such subject-matter of l|egislation, by reference to Art.
248 which confers power to nake any law with respect to any
matter not enunerated in Lists Il and Ill including the
power to impose tax not mentioned in either of those Lists.
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Under Article 246(4) Parlianent has power to make laws with
respect to any matter for any part of the territory of India
not included in a State notwi thstanding that such matter is
a matter enunerated in the State List. Power of Parliament
thus to legislate with respect to any matter for Delhi,
territory not included in a State, is wunabridged or
unfettered by the entries in the State List. Further
resi duary power of legislation including the power to |evy
tax is conferred on Parlianment by the conbi ned operation of
Articles 246(4), 248(1) & (2) and Entry 97 in the Union
List. That power is untranel l ed by the limtations
prescribed by Articles 246(2) and (3) and Entry 51 of State
List and is plenary and absolute subject only to such
restrictions as are inposed by the Constitution and we find
none such which is material to the present question (vide
M than Lal v. State of Delhi) (1).

Accordingly, if excise or-countervailing duty could be
| evied on country |iquor manufactured or inported into
Del hi, ‘al beit ~other conditions for the I|evy of such duty
being fulfilled, ~Parlianment would not |lack conpetence to
| evy the —same-only because levy of such duty on alcoholic
liquors for human consunption is within the conpetence of a
State. But it nust be confessed that as country liquor is
not manufactured in Delhi, the Parlianment could not under
Entry 51 of the State List | evy  either excise or
countervailing duty on it. Merely because Parlianment could
not |levy countervailing duty on country liquor inported into
Del hi because country liquor is not manufactured in Del hi,
it does not exhaust the power ~of Parliament to |evy some
other duty on the imnmport of ~liquor if it is. otherw se
constitutionally perm ssible.

It was, however, said that Entry 51 in State List being
a specific entry providing for levy of duty either on
manuf acture or inmport of country liquor and there being no
ot her specific entry enabling to levy special duty it is
i nconcei vabl e that the framers of the Constitution should
have | eft sone such levy on the inport of country liquor in
respect of Delhi under residuary entry. In other words, it
was said that where there is a specific entry the
| egi sl ati on must squarely fall wi-thin the entry and
correspondingly is nust be assuned that it would not _be
covered by the residuary entry. In fact the argunment went so
far that before resort could be had to the residuary Entry
97 the Court in
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its exploration to ascertain under whi ch Entry the
legislation falls, nust proceed fromthe beginning and in
its journey till Entry 97 if it falls sonmewhere, renoving
the canouflage under which the legislation is sought to be
taken out fromthe specific entry, it would not be proper to
say that the legislation is covered by the residuary entry.
Whenever | egislative conpetence is in question attenpt of
the Courts is to find out whether the Iegislation squarely
falls in one or the other entry. If a particular |egislation
is covered by any specific entry well and good. If it does
not, the second question would be: is it beyond the
| egi sl ative conpetence of Parliament ? In undertaking this
exercise it is quite often known that a |egislation nmay be
covered by nore than one entry because an anal ysis has shown
that the entries are overlapping. If the legislation my
fall in one entry partly and part of it may be covered by
the residuary entry, the |egislation would none-the-Iess be
imune from the attack on the ground of |egislative
conpetence. This was the approach adopted by a 7 Judges
Bench of this Court 1in Union of Indiav. H S Dhillon(1l)
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wherein while examining the constitutional validity of the
anmended Wealth Tax Act which included the capital val ue of
agricultural land for the purpose of conputing net wealth,
the controversy was whether the inpugned Act was a law with

respect to entry, including Entry 49 in the List Il or was
it one wunder Entry 86 read with Entry 97 or Entry 97 itself
of the List I. Repelling the contention of |egislative

i ncompetence this Court held that there is nothing in the
Constitution to prevent Parlianent fromconbining its powers
under one or other Entry with its power under Entry 97. The
terse observation is that this Court knows no principle
whi ch debars Parlianment fromrelying on the powers under the
specified entries 1 to 96, List | and supplenent themwth
the powers wunder Entry 97, List | and Article 248 or even
the powers wunder entries in the Concurrent List. This
aut horitative pronouncenent woul d answer the contention that
while legislating for the Union Territories the Parlianent
unhanmpered by Articles 246(2) and (3) but enriched by
Article 248(1) and (2) could legislate on any of the topics
either in the List | or in List Il or in exercise of the
resi duary power under Entry 97. There is thus no dearth of
| egi sl ati ve conpetence of Parliament to enact |egislation
for aterritory not included in a State because the power to
| egislate takes within its sweep matters included in all the
three Lists and added to it is the residuary power on
matters not specifically included in any entry in any of the
three Lists.

It was, however, said that ~ the observations in
Dhillon’s case (supra) are no nore good |law in view of the
opi ni on of Judges constituting
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majority in Hi s Holiness Kesavananda Bharati Sri padagal avaru
v. State of Kerala(l). The controversy in Kesavananda
Bharati’s case was about the power of the Parlianent to
amend the Constitution and a contention being the spill over
froml.C  Golaknath v. State of Punjab(2) was that apart
fromArticle 368, Entry 97 of List | would confer power on
Parlianment to amend the Constitution. After pointing out
that when all the three Lists were exhaustively drawn up it
is difficult to believe that an inportant power would be
kept hidden in Entry 97 of the Union List |leaving to the off
chance of the courts |locating that power in that entry, it
was said that if a subject of |egislation was present to the
m nds of the framers of the Constitution, it coul d not have
been left to be found by the Courts in the residuary powers.
M. Seervai’'s comrentary at p. 1264 on Constitutional Law of
India, 2nd Edn., was pressed into service wherein it is
observed that a fortiori if a subject of |egislative power
was promnently present to the mnds of the framers of our
Constitution, they would not have left it to be found by
Courts in the residuary power. Proceeding ahead it was
submitted that while enacting Entry 51 in List Il the
subject of Ilevying duty on inport of alcoholic |iquor was
present to the mnds of the franers of the Constitution and,
therefore, it 1is futile to search that power in the
residuary Entry. The observations in Kesavananda's case
(supra) have to be kept in focus in the context of the
controversy whether Article 368 confers specific power of
amendment of the Constitution and it was sought to be
brushed aside by saying that it nmerely provided procedure
for anmendnent of the Constitution and, therefore, the power
for amendnment nust be located in the residuary Entry 97 of
the Union List. The position here is materially different.

Wth the advancenent of society, expanding horizons of
scientific and technical know edge, probe into the nystery
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of «creation, it 1is inmpossible to conceive that every
i magi nabl e head of legislation wthin human conprehension
and within the foreseeable future could have been within the
contenpl ation of the founding fathers and was, therefore,
specifically enumerated in one or the other of three Lists,
meani ng thereby that three Lists were exhaustive of
Governnmental action and activity. Demands of welfare State,
hopes and aspirations and expectations in a devel oping
society and the conpl ex world situation with inter-
dependence and hostility anmongst nations nmay necessitate
| egi sl ati on on some such topics that even for visionary they
could not have within the contenplation of the founding
fathers. Conplex nodern governnental administration in a
federal set up pro-
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viding distribution of |egislative powers coupled w th power
of judicial review nmay raise such situations that a subject

of legislation my not squarely fall in any specific entry
in List | or II. Sinmultaneously on correct appraisal it may
not be covered by any entry-in List Il though apparently or

on a superficial viewit may be covered by an entry in List
I[1. In such a situation Parlianent would have power to
| egislate on the subject in exercise of residuary power
under Entry 97, List | and it would not be proper to unduly
circunscri be, corrode or whittle down this power by saying
that subject of legislation was present to the mind of the
franers of the Constitution because apparently it falls in
one of the entries 'in List |l and thereby deny power to
| egi sl ate under Entry 97. The history of freedom struggle
denonstrates in unequi vocal~ termns the i nportance of
resi duary power of | egi slation bei ng conferred on
Parlianment. Therefore, the scope and anbit of Entry 97 need
not be whittled dowmm or circunscribed by a process of
interpretation. In any case mgjority decision in Dhillon's
case (supra) is neither overruled not departed from in
Kesavananda’' s case (supra). Accordingly, once the power of
Parliament to legislate on a topic is not expressly taken
away by any constitutional provision, it renmmins intact
under Entry 97 of List I.

Undoubt edl y, exci se and countervailing duties on
al coholic liquors for human consunption were wthin the
contenmpl ation of the franers of the Constitution. That is a
specific topic of legislation in List Il. It does not
exhaust all <conceivable levy that can be legitinmtely
i mposed on such itens if otherwise they could be legally
levied by reference to constitutional power to levy the
same. And Entry 97 is a conplete answer to the contention.

It was incidentally urged that Entry 52 in the State
Li st which enables the | evying of taxes on entry of goods in
| ocal area for consunption, wuse or sale therein was also
within the contenplation of the founding fathers-and that
power under Entry 52 having been exercised by the ' Delhi
Muni ci pal Administration in the formof termnal tax the
same cannot be arrogated by Parliament to itself. Termnal
tax is entirely different fromthe special duty sought to be
i nposed by the i mpugned Ordi nance. The inpost is on entry of
country liquor into Delhi to be recovered by the Delhi
Administration for its own wuse. Delhi Administration and
Del hi Municipal Admnistration are entirely different, and
therefore, it cannot be said that Entry 52 excludes the
power of the Parlianment to levy tax on inport of country
[iquor in Delhi.

Incidentally, the argunment is that the taxing event
being the inport of liquor in Delhi it is exposed to double
taxation, nanely, the specia
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duty levied by Parlianent and the terminal tax inposed by
the Municipal Adnministration and that is inmpermissible. This
has merely to be nentioned to be rejected in view of the
decision of this Court in Avinder Singh & Ors. v. State of
Punjab & O's.,(1) wherein it was observed that if on the
sanme subject the legislature chooses to |levy tax tw ce over
there is no inherent invalidity in the fiscal adventure save
wher ever prohibitions exist.

It was next contended that what is sought to be done by
the inpugned Ordinance is to circumvent the decision of the
| earned single Judge of the H gh Court which invalidated the
| evy of countervailing duty and that at best it is a
colourable legislation and that in pith and substance it is
re-introduction of countervailing duty wunder a different
nonmencl ature and hence unsustainable. |If by a |legislation
tax is sought to be inposed in exercise of certain
| egi sl ative power which under judicial reviewis found to be
wanting, /it does not prohi bit the | egi slature from
exercising the same power if it can be traced to provisions
of the Constitution. Merely because an incorrect exercise of
| egi sl ati ve power under a misconception of power itself is
once invalidated that very legislative power if it 1is
traceable to provisions in the Constitution cannot be struck
down on the ground that it is a colourable legislation or a
nere canoufl age. Undoubtedly initially  countervailing duty
was levied but it was found that as country |iquor was not
manufactured in Delhi legally it was inpermssible to |evy
countervailing duty. This is admitted in the Preanble of the
Ordinance itself. It was a constitutional ~error to have
| evied such a duty and the sanme was pointed out. Now, if the
very duty could be |evied under the power which is avail able
it can never be said that it is a colourable exercise of
power or that the new inpost is-a canmouflage for the old
one. What is colourable |egislationwas explained by this
Court in K C. (Ggjapati Narayan Deo v. State of Orissa,(2)
and it was re-affirned in Maharana Shri Jayvant Singhji
Ranmal Singhji etc. v. State of Qujarat.(3) This Court said
that the idea conveyed by the expression "col ourable
legislation" is that although apparently a legislature in
passing a statute purported to act within the limts of its
powers, yet in substance and in reality it transgressed
those powers, the transgression being veiled by what
appears, on proper exanination, to be a nobre pretence or
di sguise. Applying this test it is difficult to say that the
i mpugned inpost is either a camouflage or a colourable
| egislation. Conditions for |evy of countervailing duty nmay
not be satisfied. That
665
does not debar the Parlianment fromlevying tax on inport of
country liquor if it has otherw se power to do so. It would
be too trite a saying that if countervailing duty cannot be
i nposed there would be no power to inmpose duty in any form
on the inport of country liquor into a territory where that
country |iquor is not manufactured. In fact, where
particular pre-requisites for |levying a tax are not
satisfied and it is so pointed out by a Court of law, the
| egislature would not lack power to levy that tax if it
could be traced to the provisions of the Constitution. In
such a situation Legislature has power to set at naught the
judgrment of the court by resort to appropriate power. This
is well settled by the decision of this Court in Pate
CGor dhandas Har govi ndas V. Muni ci pal Conmi ssi oner,
Ahrmedabad, (1) where the word ’'rate’ as wused in Bonbay
Muni ci pal Boroughs Act, 1925, came up for interpretation and
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it was held that it can be inposed on the annual letting
val ue of the property but not on the capital value of the
property. The |legislature stepped in by enacting GCujarat
I mposition of Tax by Municipalities (Validation) Act, 1963,
providing in s. 3 thereof assessnent and collection of rate
on lands and buildings on the basis of capital value or a
percentage of the capital value and declaring the past |evy
to be valid by further providing that tax on |ands and
buil dings may be inposed either on the basis of annua
letting value or on the basis of capital value. Wen the
amendi ng and validating Act was questioned Prithvi Cotton
MIlls Ltd. & Anr. v. Broach Borough Municipality & Os., (2)
this Court observed that the legislature exercised its
undoubt ed powers of redefining 'rate’ so as to equate it to
a tax on capital value and convert the tax purported to be
collected as a 'rate’into-a tax on |lands and buil dings, and
thus got rid of the judgment ~in Patel Gordhandas’s case,
(supra). It woul'd thus follow that nmerely because a statute
was found to  be invalid on the ground of legislative
conpet ence that does not pernmanently inhibit the Legislature
fromre-enacting the statute if the power to enact the sane
is properly traced and established. In such a situation it
woul d not be correct to say that the subsequent |egislation
woul d be nmerely a colourable |egislation or a canmouflage to
re-enact the invalidated previous |egislation

In passing it was nmentioned that ~there is inherent
evidence to show that the fresh inpost was nothing but the
i nval i dated countervailing duty under a guise of different
nomencl ature. It was said that special duty can be |evied
under the Act anmended by the Ordinance only on the inport of
any 'excisable article’ being an article on whi ch
countervailing duty as is nentioned inEntry 51 of List, 2,
Seventh Schedule to the Constitution is not inposable on the
ground nerely that such
666
article is not being manufactured or produced in the
territory to which the Act is extended. Reference was then
made to the definition of 'excisable article’ in s/ 3 of the
Act. Excisable article has been defined to nean (a) an
al coholic [Iiquor for human consunpti on, — or (b) any
intoxicating drug, (c) spirit, the l'ast being added by the
i mpugned Ordi nance. Apart fromthe definition, it was urged
that excisable article in comon parlance or by judicia
interpretati on has been understood to nean article on which
excise is levied, or |leviable. Proceeding further it was
said that as country I|iquor was not manufactured in Del hi,
excise could not be levied on it not countervailing duty
could be inposed on its inmport though that very |iquor where
manufactured nay be an excisable article in that area. It
was, therefore, said that subject-matter of inpost being an
excisable article, neaning if manufactured in Delhi excise
could be levied on it, the special duty is nothing but
i nval i dated countervailing duty on excisable article. There
isno nerit in this submssion because the expression
"excisable article’ which alone can be the subject-matter of
| evy of special duty is nerely descriptive of the goods
subject to charge. It is only an identifying mark, a tag,
whi ch woul d attract special duty. If |iquor was manufactured
in Delhi it wwuld be an excisable article. It is that
article on which, if manufactured in Del hi, excise could be
| evied which when inported would provide the taxing event
for the levy of special duty because in the absence of
manufacture in Del hi countervailing duty cannot be inposed
upon it. The expression is used for identifying the subject-
matter of inpost and nothing nore need be read into it.
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The next inportant contention was that this inpost
i nposed unreasonable restrictions on the freedomof inter-
State trade, commerce and intercourse guaranteed by Article
301 or the freedom to carry on trade or business in |iquor
is a fundamental right wunder Article 19(1) being not in
public interest, the enactnment is constitutionally invalid.
That raises the oft repeated vexed question whether right to
carry on trade or business in liquor is a fundanental right
under Article 19 (1) (g) and that same considerati ons woul d
apply for acting under Article 301. This question has
cropped up before the Court at regular intervals but it
woul d be sufficient to take note of two decisions to dispose
of the contention. In Har Shankar & Os. etc. v. Dy. Excise
& Taxation Comm ssioner & Ors. (1) after referring to Crow ey
v. Christansen, (2) and several cases of this Court it was in
terns stated that there is no fundamental right to do trade
or business in intoxicants. The State
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under its regul atory powers, has right to prohibit
absol utely every form of activity in rel ation to
i ntoxicants-its manufacture, storage, export, inport, sale
and possession. In all ~their nmanifestations, these rights

are vested in the State and indeed without such vesting
there can be no effective regulation of various forns of
activities in relation to intoxicants. |In reaching this
conclusion the Court took note of an inportant observation
made in the State of Bonmbay v. R M D. Chamarbaugwal a, (1)
whi ch may be extracted as under
"We find it difficult  to persuade ourselves that
ganbling was ever intended to form any part of this
ancient country’'s trade, conmerce or intercourse to be
declared as free under Art. 301. It is not our purpose
nor is it necessary for us indeciding this case to
attenpt an exhaustive definition of the word 'trade’

"business’, or ’'intercourse’. W are, however, clearly

of opinion that whatever else may or nmay not be

regarded as falling within the neaning of these words,

ganbl i ng cannot certainly be taken as one of them W

are convinced and satisfied that the real purpose of

Arts. 19(1)(g) and 301 coul d not possibly have been to

guarantee or declare the freedomof ganbling. Ganbling

activities from their very nature and in essence are
extra-commerci um al t hough the ext er nal forns,
formalities and instruments of trade may be enployed
and they are not protected either by Art. 19(1) (g) or

Art. 301 of our Constitution".

After extracting these observations this Court observed in
Har Shankar’s case (supra) that the reasons nentioned by
Das, C. J. for holding that there can be no fundanenta
right to do trade or business in an activity |ike ganbling
apply with equal force to the alleged right to'trade in
liquor and those reasons nmay not be brushed aside by
restricting themto ganbling operations.

Recently, in P. N Kaushal & Ors., v. Union of India &
Os.,(2) after an exhaustive review of all previous
decisions, this conclusion was affirned that there is no
fundanental right to trade or business in nauseous drinks
whi ch includes liquor. If there is no fundanental right to
carry on trade or business in liquor, there is no question
of its abridgenment by any restriction which can be styled as
unreasonable. In fact, as stated in Har Shankar’'s case,
(supra) the State under its regulatory power has a right to
control or even to prohibit absolutely every form of
activity in relation to intoxicants apart from anything
el se, its inport
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too. This power of control is question of society’'s right to
self protection and it rests upon the right of the State to
act for the health, nmoral and wel fare of the people. Liquor

traffic is a source of pauperism and crinme. |In this
background it is now too late in the day to entertain an
argunent that inposition of tax on the inport of |iquor

whi ch serves the double purpose of restraining its use by
making it costly and prohibiting its use on the ground that
it trenches wupon the nanufacturers slowy and gradually to
restrict its manuf acture directly i mpi nging wupon its
unrestricted consunption. Such an inpost, therefore, can be
said to be one in the public interest for preserving public
health and public norals and cannot be said to be one as
infringing the inter-State freedom of trade and commerce.
M. Rao, who appeared ~ for sone of the petitioners
specifically submtted that this question is no nore res-
integrain view of the decision of a Constitution Bench of
this Court in Kalyani Stores v. The State of Oissa &
Os.(1) In that case the wvalidity of a Notification
enhanci ng-the duty on the inport of foreign liquors fromRs
40/- to Rs. 70/- per L.P. Gallon was questioned on the
ground that it interferes with freedomof inter-State trade
and commerce guaranteed by Article 301. This chall enge was
uphel d by the mmjority decision observing that-
“the notification levying duty at the enhanced
rate is purely a fiscal neasure and cannot be said to
be a reasonable restriction on the freedomof trade in

the public ilnterest... Wthout entering upon an
exhaustive categorisation of what may be deened
"required in the public interest", it may be, said that

restrictions which may validly be inposed under Art.

304(b) are those which seek to protect public health,

safety, nmorals and property within the territory".
Since Kalyani Stores case (supra) judicial opinion on the
vexed question of right to carry -on trade or business in
i ntoxicating drinks has undergone a sea change cul'm nating
into Har Shankar’s case (supra) which again is a decision of
5 Judges Constitution Bench of this Court. Unfortunately the
judgrment in Kalyani Stores case is not referred to in Har
Shankar’s case. However, the undisputed position that now
enmerges is that there is no fundanental right to do trade or
business in intoxicants. Once that |atter pronouncenent is
unanbi guous and incontrovertible a regul atory neasure
imposing a tax cannot be questioned on. the  ground of
unr easonabl eness or want to public interest because one mnust
not lose sight of the well accepted |egal proposition that
all taxes are inposed in public interest. Even apart from
this, the nmjority judgnent in Kalyani Stores case (supra)
clearly recogni ses the test of
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reasonabl e restrictions to be judged in the light of the
purpose for which the restriction is inposed, i.e. as may be

required in the public interest and restrictions that may
validly be inposed under Article 304(b) are those which seek
to protect public health, safety, norals and property wthin
the territory. The Preanble to the inpugned Odinance
clearly recites that the special duty on the inportation of
country liquor into Delhi 1is an endeavour towards bringing
about prohibition of consunption of alcoholic drinks, and,
therefore, it is a stepin the direction of safeguarding
public health.

Incidentally, however, it was stated that when the
M nister piloted the Bill replacing the Ordinance it was in
terns said that the Act replacing the Ordi nance was purely a
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fiscal measure and had nothing to do with the prohibition

In the same breath it was stated that the Governnent was
conmitted to total prohibition and would sincerely try to
achieve this objective. Opinion of the Mnister would be
hardly relevant in examning the object and purpose behind
enacting a certain legislation. Provision in Punjab Excise
Act, 1914, conferring power on the State to direct closure
of liquor shops on certain days in a week, nonth or year was
chal | enged as one not of a regulatory character but
i ntroduced with the avowed object of enforcing prohibition
and a contention was raised that way back in 1914 the then
rulers could not have thought of enforcing prohibition
through the provi si ons . of the Punjab Act which was
specifically enacted for the purpose of collecting revenue
fromliquor vendors and indirectly from |iquor consuners.
This Court in P. N Kaushal's case (supra) while repelling
this contention observed as under: -

"In short, while the i nperial nmasters were
concerned about the revenues they could make fromthe
liquor-trade they were not indifferent to the socia
control of this business which, if left unbridled, was
fraught with danger to health, norals, public order and
the flow of life wthout stress or distress. |ndeed,
even collection of revenue was intertwined with orderly
mlieu; and these twin objects are reflected in the
schene and provisions of the Act".

The present |evy under the amended provisions of the Act in
its application to Delhi could certainly be said to be one
enacted both with the object of regulating the trade or
business in intoxicants and wth a viewto realising the
goal fixed in Article 47 of the Constitution Therefore, one
can | ook wupon this neasure both as a fiscal measure and the
one safeguarding public health and even public norals
because it is
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wel |l recognised that liquor trade is instinct with injury to
i ndi vidual and conmmunity and ‘has serious side-effects
recogni sed everywhere in every age. [Not to control al coho
business is to abdicate the right to rule for the good of
the people] [see P. N Kaushal's case (supra)l-

In this very breath it was, however, contended that if
this Ordinance was pronulgated with a view to advancing the
policy of prohibition enunciated in Art. 47 it could only be
prospective and not retrospective because one cannot
i ntroduce prohi bition retrospectively. Thi s argunent
over|l ooks the twi n objects sought to be achieved by the
nmeasure, namely, validating an inport which was found to be
invalid on the ground that it was countervailing duty which
could not have been legitimately inposed, and also a neasure
to safeguard public health and public norals. These twn
objects underlying the nmeasure would clearly permt its
being retrospective because retrospective validation of
i mpost has been recognised in a nunber of decisions (see
Prithvi Cotton MIIls case) (supra). Therefore, there.is no
substance in the contention that the retrospectivity of the

Ordinance is illegal and invalid.

Having given the matter our anxi ous consideration not
swayed in any manner by noral, religious, ethical or
ext raneous preachers’ consi derati ons t he altruistic

grievance of the petitioners by proxy for consunmers strikes
as hollow because even with the inpost the petitioners’
profit of Rs. 2/- per bottle is guaranteed and they are in
no way adversely affected by the inpost because the levy is
passed on to consuners. For years the inpugned | evy was paid
as countervailing duty. Then a |oophole appeared which is
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sought to be plugged by a valid legislation. And even with
this turnoil the licensee in L-10 Form having country |iquor
vend is assured of this profit of Rs. 2/- per bottle. The
entire inmpost is passed on to the shoulder of consuners
except for the detention of his nobney for a day or two when
he pays in advance while taking the bottles from the
War ehouse and recovers it when he sells the bottle and this
detention of his nmoney for a period of two days is a
triviality which need not detain any one. It is a part of
any business. Therefore, we see no substance in these
petitions.

V. D. K. Petitions disn ssed.
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