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ACT:

I ndustrial undertaking, control of-Central Governnment taking
over nmanagement by notified order--Arendment of such order
by anot her-Validity-Li ke Conditions” Meaning of-Appointnent
O Controller-Bona fides-The Industries (Devel opnent and
Regul ation) Act (LXV of 1951), as anended by Amendi ng Act,
26 of 1953, ss. 18A, 15, 16-General C auses Act (X of 1879),
S. 21.

HEADNOTE:
By a notified order dated Novermber s, 1955, the Governnent
of India took over the nanagenent of certain Sugar Mlls

under s. 18A(i)(b) of the Industries (Devel oprment and
Regul ation) Act, 1951, for one year and vested it in a
Controller. This was preceded by an investigati on under _s.
15 of the Act and the Central Government —had materials
before it to be of the opinion that the nmanagenent was being
conducted in a nanner highly detrinental to the undertaking
and to public interest. On November 7, 1956, thi's order was
amended extending the Controller’s managenment for a further
period of two years. It was contended on behalf of the
petitioners that the requirenent of s. 18A(i)(b) of the. Act
not having been satisfied before the anending  order’ was
nmade, the amendnent was invalid and that, in any event, the
appoi nt nent of the same person as the authorised Controller
was not bona fide.

Held, per S© R Das CJ., jafer Imam S. K Das and Govinda
Menon JJ.that s. 18A of the |Industries (Devel oprent —and
Regul ation) Act, 1951, read with ss. 15 and 16 of the Act
and properly construed, |eaves no doubt that the two
conditions mentioned in cl. (b) of sub-s. (i) of s. 18A
relating to investigation and ni smanagenent, mnust relate to
a period when the managenment of the undertaking was legally
vested in its owner and once they are found to exist and the
managenent is taken over by the Governnent, the conditions
continue to exist by their very nature till the rmanagenent
goes back to the owner; therefore, the anending order also
fulfilled the sane conditions subject to which the origina
order was made




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 18

Wen a notified order under the section is sought to be
anmended by the application O S. 21 of the General d auses
Act, 'like conditions’ nmentioned in the latter section, to
whi ch such order of amendnent nust be subject, are the two
conditions relating to investigation and m smanagemnment
mentioned ins. 18A(i)(b) of the Industries (Devel opment and
Regul ati on) Act.
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Strawboard Manufacturing Co. v. GQutta MII Wrkers' Union
(1953) S.C.R 439, held inapplicable.

The appoi ntnent of a suitable person as the Controller rests
entirely with the Central Governnent and unl ess an
appoi nt nent can be shown to have been made for any ulterior
purpose contrary to what the Statute has in view, its bona
fides is not open to question

Consequently, in the instant case, both the origi na
notification and its amendnent were valid in | aw

Per Sarkar J.'Like conditions’ nmentioned in S. 21 of the
General dauses Act, when applied to s. 18A of the
I ndustries (Developnent and Regul ation) Act, cannot nean the
two conditions nentioned in cl. (b) of sub-s. (1) of that
section on the fulfillment of which the Central Governnent
has the right to issue a notification, but nmust nmean the
condition nmentioned in sub-s. (2) of that section, subject
to which alone the right to issue a notification can be
exercised, nanely, that a notified order cannot have effect
for nore than five years and, consequently, the anending
order in question which satisfied that condition nust be
valid in | aw

JUDGVENT:
ORI G NAL JURI SDI CTI ON: Petition No. 54 of 1955.
Petition wunder Article 32 of the Constitution of India for
the enforcenent of fundanental rights.

Purshottam Tricundas, S. N. Andl ey, Rameshwar Nath, J. B
Dadachanji and P. L. Vohra, for the petitioner.
C. K. Daphtary, Solicitor-General of India, ~ Porus A-.
Mehta and R. H Dhebar, for the respondent.
M L. Msra, Advocate-Ceneral, UP., and C.P. Lal, for the
I ntervener.
1957. May 1. The Judgnent of S. R Das C J., Jafer | mam
S. K Das and Govi nda Menon JJ. was delivered by S. K Das
J. Sarkar J. delivered a separate judgnent.
S. K. DAS J. On Novenber 8, 1955, the Mnistry of Commrerce
and Industry, Covernnent of India, published a notified
or der, in exercise of the powers conferred on t hat
Government by section 18A of the Industries (Devel opnent and
Regul ation) Act, 1951, hereinafter referred to as the Act,
aut horising one Shri Kedar Nath Khetan of Padrauna, called
t he
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authorised Controller, to take over the nanagenment of the
I shwari Khetan Sugar MIlls Ltd., Lakshm ganj, Deori a,

subject to certain conditions. The order as originally
passed and published was to have effect for a period of one
year only, comrencing on the date of its publication in the
of ficial gazette. On Novenmber 7, 1956, there was an
amendment of that order. The anendnment was published in
notification No. 338-A of even date and stated in effect
that in stead and place of the words 'one year’ occurring in
the order, the words 1 two years’ shall be substituted.

Petitioner No. 1 before us is one Kanm aprasad. Khetan, who
states that lie is a Director and sharehol der of the second




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 3 of 18
petitioner, which is the Ishwari Khetan Sugar MIlls Ltd.
The Union of India was and is the only respondent. By an

order dated Cctober 1, 1956, this Court permitted the said
authorised Controller to intervene, with the result that
both the Union of India and the authorised Controller have
been heard in opposition to the petition. The substantia
case of the petitioners is that the order referred to above
dated Novenmber 8, 1955, and the anending order dated
Novenber 7, 1956, are invalid in law and bad on certain
ot her grounds to be stated presently, and it is not open to
the Central Government to interfere with the fundanmental
right of the petitioners to hold and manage their property
on the strength of the said invalid orders; the petitioners
therefore pray for the issue of appropriate wits or
directions to quash those orders.

Short and sinple as the case of the petitioners appears to
be at first sight, it is necessary to refer to a background
of certain antecedent facts for a proper understanding and
appreciation of the issues involved in the present dispute
between ‘the parties. The |Ishwari Khetan Sugar MIls Ltd.,
is a public limted Conpany, in which four branches of a
famly known as the Khetan family held a |arge nunmber of
shares and only about one-fourth of the shares were held by
out si ders. The Conpany was managed by a firm of Mnagi ng

Agents, subject to supervision by the Drectors. Four
nenbers of the Khetan famly
1055

constituted the Managi ng Agency firm of which Kedar Nath
Khetan (|l ater appointed as the authorised Controller) was
one and Onkarmal Khetan (now deceased), father of petitioner
Kam aprasad Khetan, was another. The ~ Managi ng Agent s
nmanaged two MIIls, known as the |shwari” Khetan Sugar Mlls
Ltd., Lakshm ganj, and the Maheshwari Khetan Sugar. MIlls
Ltd., Ramkola, District Deoria. ‘W are concerned ' in the
present case with the Ishwari Khetan Sugar MI|s Ltd. The
Managi ng Agents were al so partners-in the firmof nanaging
agents of certain other conpanies, nanely, Mrarji Gokul Das
Spinning and Waving MIIls, Bonbay, and Laxm devi / Sugar
MIls Ltd., Deoria. |In the affidavit in opposition filed on
behal f of the authorised Controller, it is stated that the
Khetan famly was in the beginning a mere trading famly,
but " due to the initiative, business acunen and imagi nation
of Rai Bahadur Kedar Nath Khetan, various nanufacturing
concerns including several sugar factories grew up " ; ~and
it was wunder his direction that the other-nenbers of the
famly, including Onkarmal Khetan, were put in charge of the
day-today routine admnistration of one business or the
ot her. There was a provision in the Managing Agency
agreenment under which every nenber of the firmof Managing
Agents was authorised to exercise all the powers of the
Managi ng Agents. According to the case of the authorised
Controller, trouble arose between the nenbers of t he
di fferent branches of the fam |y of Managi ng Agents sonetime
in 1950-51 when it canme to light that Onkarmal Khetan had
surreptitiously withdrawn |arge sunms of noney from the
accounts of the various businesses in which the nmenbers of
the Khetan famly were interested as Managi ng Agents, and
this led to certain suits being instituted agai nst Onkarnma
Khet an. The latter, in his turn, retaliated by bringing
suits for the appointment of a Receiver, or for restraining
the holding of a general neeting of one of the mlls, and
instituting certain other preceedings stated to be of an
obstructive nature and calculated to create an inmpasse in
the working of the nmills

1056
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The petitioners on the contrary alleged that when the
bal ance sheet of the Ishwari Khetan Sugar MIls Ltd., for
the financial year 1950-51 was published in June 1952, it
was discovered that sonme of the Directors including the
aut horised Controller had utilised the funds of the Conpany
for their personal gain and had commtted breaches of
certain provisions of the Indian Conpanies Act. This led to
Suit No. 4 of 1952 brought by the petitioners against sone
of the Directors, including the authorised Controller, for
an order of permanent injunction restraining the said
Directors from exercising any powers as Directors of
petitioner No. 2 and also for a declaration that a notice
calling the twenty-fourth ordinary general neeting of the
Conpany to be held on July 9, 1952, was illegal and invalid.
In that suit, an ex-parte order of injunction was nade
agai nst the Directors concerned on July 8, 1952. That order
was, however, subsequently wvacated as bei ng wi t hout
jurisdiction and a fresh order was made on June 3, 1953. In
the affidavit filed on behalf of the authorised Controller
it has 'been stated that on1egal advice obtained by the
def endants of  that suit to the effect that the ex-parte
order of injunction dated July 8, 1952, was wi t hout
jurisdiction, the twenty-fourth ordinary general neeting of
the Conpany was hel'd on-July 9, 1952, and the sharehol ders
unani nously passed a resolution in that neeting approving
and adopting the Directors’ report and the audited balance
sheet of the Conpany as on Cctober 9, 1951. The fresh
temporary order of ‘injunction which was passed by the G vi
Judge, Deoria, on June 3, 1953, was confirned by the Hi gh
Court of Allahabad by its order dated Septenmber 14, 1953.
Feeling that the order of stay would conpletely dislocate
the affairs of the Company, the shareholders thenselves
called an extraordinary general neeting which was held on
Novermber 9, 1953, and at that neeting the authorised
Controller and certain other persons were re-elected as
Directors of the Conpany, subject to the condition that if
the Court decided in Suit No. 4 of 1952 that the said
Directors had not ceased to be Directors, the resolution
woul d be ineffectual to that extent.  There
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were several proceedings in the H gh Court of Allahabad In
connection wth Suit No. 4 of 1952, and in one of them the
H gh Court was noved for an expeditious hearing of the suit,
and such a direction was nade by the Hi gh Court .
Unfortunately, however, for reasons which need not be stated
here, Suit No. 4 of 1952 is still awaiting trial and on July
31, 1956, petitioner No. 1 obtained an ex-parte order from
the said H gh Court adjourning the hearing of the suit.. The
case of the anthorised Controller is that petitioner No. 1
having realised that he is not supported by the majority of
sharehol ders and cannot, therefore, legally represent the
Conpany, is delaying the hearing of Suit No. 4 of 1952 on
one ground or anot her

VWiile all this legal tussle, with allegations and counter
al l egations nmde by the parties, was going on in the arena
of the Courts of law, certain other events happened to which
a reference nust now be nmade. The petitioners allege that
the authorised Controller, finding that the majority of the
sharehol ders and Directors were not in favour of his
managing the Ishwari Khetan ,Sugar MIls Ltd. mpved the
Mnistry of Food, through his grandson Durga Prasad Khetan
and another gentle nan. related to him for passing orders
under ss. 15 and 17 of the Act. On Novenber 8, 1952, a
comuni cation was received fromthe Mnistry of Food and
Agriculture, Governnent of India, wherein was stated: -
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"The Governnent of India consider that if on account of the
failure of the parties concerned to conpose their
differences and inability to take tinely and proper steps to
arrange for normal working of the mlls, the nills are not
able to start work in time during the 1952-53 season, or are

unable to work at all, it will result in a substantial fal
in the production of sugar w thout due justification. Such
a result wll lead to the conclusion that the mlls are

bei ng managed in a manner likely to damage the interests of
a substantial body of consunmers besides cane growers and
mll workers."

The conmuni cation concluded with the statenment that, in the
circunst ances stated above, the Governnent of India would be
constrained to order an investigation

136
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into the matter -and, if necessary, to undertake t he
management, of the said mlls. It may be stated hers that

the communi cation was in respect of both the Ishwari Khetain
Sugar M1ls Ltd. and the Maheshwari Khetan Sugar MIIs Ltd.

On December 18, 1952, the Central Government did actually
pass an order under sub-s. (4) of s. 3 of the Essentia
Supplies (Temporary ~Powers) Act, 1946, under which the
authorised Controller was enpowered to exercise certain
functions of control in respect of the Ishwari Khetan Sugar
MIlls Ltd., the functions of control being stated in detai

in notification No. S.R O 2073 of even date. On Decenber
23, 1952, Onkarmal ' filed a wit petition to this Court
against the aforesaid order of the Central Covernnent and
asked for an interimdirection staying the operation of the
order. This Court gave a direction expediting the hearing
of the petition, and further directed that the accounts of
t he petitioner Conpany be audited periodically ' by a
CGovernment or private auditor at the instance of Onkarnal

The wit petition itself could not, however, be heard in
time and was later dism ssed on May 14, 1954, as having
become infructuous in the neantine. On July 30, 1953, the
Central Covernnent passed an order under s. 15 of the Act in
respect of several mills, including the |Ishwari Khetan Sugar
MIls Ltd. Under that order the Central Gover nnent

appoi nted three independent persons for making a full and
conplete investigation into the circunstances of each of the
i ndustrial undertakings referred to therein. Then, on

Novenber 14, 1953, the Central Governnent made an order
under s. 18A of the Act, by which the authorised  Controller
was appointed to take over the managenent of  the |shwari
Khetan Sugar MIIs Ltd. It may be stated here that the Act
was anended in 1953 by Act 26 of 1953. By that' amendnent,
s. 17 was onmtted and a new chapter, viz., Chapter IIIA was
inserted. This new chapter contained s. 18A under which the
Central Covernment passed its order dated Novenber ©14, 1953
The order stated that it shall have effect for a period of

one year. |In Decenber 1953 cane the decision of this Court
i n Dwar kadas Shrinivas of
1059

Bonbay v. The Shol apur Spinning & Weaving Co. Ltd. That
deci si on pronounced oil Art. 31(2) of the Constitution wth
reference to the wvalidity of the Sholapur Spinning and
Weavi ng Conpany ( Emergency Provisions) Odinance 11 of 1950
and Act XXVIII of 1950. As a result, presumably, of that
deci sion, on May 21, 1954, the Central Government cancelled
al | appoi ntnents of authorised Controllers under t he
provisions of the Act, and on such cancellation t he
managenment of the industrial undertaking vested again in the
owner of the undertaking. The case of the petitioners is
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that in spite of the cancellation the authorised Controller
continued to renmain in possession of the wundertaking in

qguesti on. On July 16, 1954, the Central Governnment again
passed an order under sub-s. (4) of s. 3 of the Essentia

Supplies (Tenporary Powers) Act, 1946, thereby again giving
the authorised Controller certain functions of <control in
respect of the Ishwari Khetan Sugar MIIs Ltd. On Septenber
19, 1954, there was another investigation under s. 15 of the
Act by a panel of officers and it is stated that they
reconmended that the Central Governnent should take over the
management of the MIls for a period of three years. On
January 31, 1955, the present petitioners filed a wit
petition in this Court in respect of the order passed by the
Central Governnent on July 16, 1954. This is the wit
petition which, after necessary amendnents, is now under
consi deration before wus, the amendnments havi ng been
necessitated by reason of certain subsequent notifications
made by the Central CGover nment . These subsequent
notifications are-(1) the notifications nade on Novenber 8,
1955, by which the earlier order made on July 16, 1954, was
cancel l ed _and a fresh order nmade under s. 18A of the Act;
and (2) the amendi ng order dated Novenber 7, 1956-to both of
which a reference has been nmade in the first paragraph of
this judgment. By reason of these subsequent notifications,
the order dated July 16, 1954, no |longer exists, and the
wit petition which was originally directed against that
order stands in need of amendment.

(1) [1954] S.C.R 674.
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The petitioners have prayed for an amendnent of the origina

wit petition and also for perm ssion to urge fresh grounds
to challenge the validity of the two notified orders, one
dated Novenber 8, 1955, and the other dated Novenber 7,
1956. By an order of the Judge-in-Chanbers dated February
18, 1957, the petition for _—amendment and for ur gi ng
additional grounds was directed to be heard along with the
main petition under Art. 32. But ‘before that date, i.e., on
Novemrber 5, 1956, when the stay application of the
petitioners was heard, the follow ng direction was given

by this Court-

" The hearing of the main petition under Art. 32 to be
expedited. ... ... e it will be
open to the petitioners to challenge that the appoi ntnent of
R B. Kedar Nath Khetan, if again nmade, is also bad."

In view of the aforesaid directions, we have treated the
main petition under Art. 32 as a petition against the |atest
orders passed by the Central Governnent appointing the
authorised Controller to take over the nanagenent of. the
undertaking, and we have also permtted the petitioners to
urge fresh grounds in support of their petition

Having indicated in the preceding paragraphs the “necessary
background agai nst which the dispute between the parties has
to be considered, we proceed now to a consideration of the
grounds on which the petitioners challenge the validity  of
the orders dated Novenber 8, 1955, and Novenber 7, 1956. |t
is necessary to clear the ground by stating at the very
outset that |earned counsel for the petitioners has not
chall enged the validity of s. 18A of the Act under which the
i mpugned orders were nade. W have already stated that
Chapter 111 A of the Act was inserted by the Amending Act 26
of 1953. Article 31B of the Constitution was enacted by the
Constitution (First Amendnent Act, 1951, which states, inter
alia, that none of the Acts and Regul ations specified in the
Ninth Schedul e nor any of the provisions thereof shall be
deered to be void, or ever to have become void, on the
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ground that such Act, Regulation or provision is
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inconsistent wth, or takes away or abridges any of the
rights conferred by, any provisions of this Part (meaning
Part 111) of the Constitution. The N nth Schedul e was added
to by the Constitution (Fourth Amendnent) Act, 1955. [tem
No. 19 of the Ninth Schedule is now Chapter Il A of the Act
as inserted by the Industries (Devel opnent and Regul ation)
Amendnent Act, 1953. Learned Counsel for the petitioners
has frankly conceded that in view of these amendi ng
provisions, he is not nowin a position to challenge the
validity of s. 18A of the Act.
Therefore, the principal question for our consideration is
the validity of the inpugned orders made under that section
Learned counsel for the petitioners has attacked the two
orders on the following grounds:

(1)the order of Novenber 8, 1955, is not a |lawful order, as
it does not fulfill one of the essential requirenments of s.
18A of the Act under which it purports to have been nade;
(2)even assum ng that the order was a good order when it was
made, s. 18A of the Act does not authorise an extension of
the period during which the order is to remain in force, in
the manner in which the extension was made on Novenber 7,
1956, and such extension did not comply with one of the
essential requirenents of s. 21 of the General C auses Act,
(No. X of 1897); and

(3)in any event, the order is not a bonafide order in that
the Central Governnent appointed the very person who was
m smanagi ng t he undertaki ng, who was one of the parties to a
pendi ng di spute, and agai nst whom an order of injunction had
been passed by a Court of conpetent jurisdiction
These three grounds we now propose to examine in the order
in which we have set them out.
(1)We nust first read s. 18A of the Act so far as it is
rel evant for our purpose. The section states

If the Central CGovernnent is of opinion that

(a).......o...
(b)an i ndustrial undertaking in respect of which an
i nvestigati on has been made under section 15 (whether or not
any directions have been issued to the
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undertaking in pursuance of section 16, is being managed in
a manner highly detrimental to, the scheduled industry
concerned or to public interest, the Central Governnent nay,
by notified order, authorise any person or-body of persons
to take over the nmnagenent of the whole or any part of the
undertaking or to exercise in respect of the whole or any
part of the undertaking such functions of contro
as may be specified in the order.
(2)Any notified order issued under sub-section (1) /shal
have effect for such period not exceeding five years as nay
be specified in the order

Provided that the Central CGovernnent, if it is of opinion
that it is expedient in public interest so to do, nay direct
that any such notified order shall continue to have effect
after the expiry of the period of five years aforesaid for
such further period as may be specified in the direction and
where any such direction is issued, a copy thereof shall be
| aid, as soon as may be, before both Houses of Parliament."
The argunent before us is that for the application of cl
(b) of sub-s. (1) of s. 18A, the two essential requirenents
are-(1) an investigation under s. 15 of the Act and (ii) the
opinion of the Central Government that the industria
undertaking i s being nmanaged in a nmanner highly detrinmental
to the schedul ed industry concerned or lo public interest.
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Learned counsel for the petitioners has conceded that before
the order dated Novenmber 8, 1955, was made, there was an
investigation under s. 15 of the Act in respect of the
i ndustri al undert aki ng in question, and t he first
requirement was thus fulfilled. Learned counsel has,
however, very strongly subnmitted that the second requirenent
was not fulfilled in the present case, because the
aut hori sed Controller hinmself was in charge of t he
undertaking from Decenber 18, 1952, till Novenber 8, 1955
(when the inpugned order was nade) with a small break of
less than two months only between the two dates, My 21

1954, when all appointnments under the Act were cancelled and
July 16, 1954, when a fresh order under the Essentia

Supplies (Tenporary Powers) Act, 1946 was nmde, and
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even during this short period the case of the petitioners is
that the authorised Controller continued in possession.
Foundi ng hi nmsel fon these circunstances | earned counsel for
the petitioners contends that it was rationally and
logically inpossible for the Central Government to be of
opi ni on that the industrial undertaking was bei ng nanaged in
a manner highly detrinental to the public interest, before
the i npugned order was made:

We are unable to accept this argunent as correct. W have
already referred /'to the legal tussle which was going on
between the parties with regard to the nanagenent of the
i ndustrial undertaking in question. The Central Governnent
very rightly pointed out in their letter dated November 8,
1952, that the result of the differences between the parties
was likely to be a stoppage of the mll anda fall in the
production of sugar with consequential detrinment to the
interests of the industry concernedand the interests of a
substantial body of consunmers, cane growers and mll
wor ker s. In view of the [litigation ~which was | pending
between the parties, the likelihood of the dangers at which
the Central Government hinted in 1952 nmust have continued to
exist, as long as the managenent was not fully and
conpletely taken over by the authorised Controller: In
Decenmber 1952, the order passed under the Essential Supplies
(Tenporary Powers) Act, 1946 nerely gave some functions of
control to the authorised Controller; it did not vest the
management in him This distinction between exercising
certain functions of control, however, drastic the functions
may be, on an order made under sub-s. (4) of s. 3 of the
Essential Supplies (Tenporary Powers) Act-and the _taking
over of the managenent of the whole of an undertaking on an
order under s. 18A of the Act is a real distinction which
must be borne in mnd, as it has a bearing on the argunent
advanced before us. Sub-section (4) of s...3 of the
Essential Supplies (Tenporary Powers) Act, 1946, authorises
the Controller to exercise, with respect to the whole or any
part of the undertaking, such functions of control as may be
provided by the order; s. 18A of the Act is in wider ‘termns
and empowers the
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Central Governnent to authorise any person or body of
persons to take over the managenent of the whole or any part
of the undertaking or to exercise in respect of the whole or
any part of the undertaking such functions of control as may
be specified in the order. Section 18B of the Act states
the effect of a notified order under s. 18A; in sub-s. (1),
cls. (a) to (e), is stated the effect of taking over the
managenent, and in sub. s. (3) is stated the effect of
merely giving functions of control a distinction which is
clearly drawn in the section itself. It is not difficult to
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conceive that in a particular industrial wundertaking the
nere giving of sone functions of control may not be enough
to nmeet the situation which has arisen and it nmay be
necessary for the Central Government to pass an order taking
over the managenent of the whole of the undertaking. 1In the
case under our consideration, in Decenmber, 1952, certain
functions of control were vested in t he aut hori sed
Controller, but the managenent of the whole undertaking
was, not taken over. This continued till an investigation
was ordered under s. 15 of the Acton July 30, 1953. Then

on Novenber 14, 1953, the authorised Controller was directed
to take over the managenent of the whole of the industria

undert aki ng. Thi s order was however cancelled on My 21

1954, and wunder s. 18F of the Act, the effect of the
cancellation was to vest the nanagement of the undertaking
again in its owner the expression | owner’ neaning, under s.
3 (f) of the Act, the person who, or the authority which

has the ultimate control over the affairs of the undertaking
and, where the said affairs are entrusted to a manager

nmanagi ng 'director or nmanagi ng agent, such manager, nanagi ng
di rector or nanagi ng agent. Therefore, the | egal effect of
the cancell ation on May 21, 1954, was to vest the managenent
of the Ishwari Khetan Sugar MIlls Ltd., in the Directors and
Managi ng Agents who were quarreling amongst thensel ves. On
behal f of the petitioners, it has been pointed out that
Kedar Nath Khetan, the erstwhile authorised Controller

continued to remain in possession in spite of t he

cancel lation order. 'In an affidavit filed on behalf of the
Central Governnent, it
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is stated that after the cancellation order, Kedar Nath
Khetan, the erstwhile authorised Controller,  inforned the
Government of India that he was continuing-in nanagenment in
a capacity other than that of authorised Controller. The
affidavit filed on behalf of “the authorised Controller
st ates, however, that between the tinme t he Centra

Government directed him to hand over possession’ to the
Directors and the tinme when he was again appointed on' July
16, 1954, the managenent of the Conpany renmmined in the
hands of the Directors who were in possession-of the under-
t aki ng. It is not necessary for us to pronounce - on these
di sputed facts. It is abundantly clear fromthe affidavits
filed that peace anongst the Directors or in the famly of
the Managi ng Agents had not been restored by the tinme the
cancel l ati on order was nmade on May 21, 1954. Suit No. 4 of
1952 was still pending, and the tussle between the parties
was going on. This was the position when another order was
made under the Essential Supplies (Tenporary Powers) . Act,
1946., on July 16, 1954. This was followed by a -second
i nvestigation under s. 15 of the Act in Septenber, /1954.
Petitioner No. | was still pursuing what he conceived to be
his legal renedy by filing a wit application in respect of
the order dated July 16, 1954, in this Court and also in
ot her proceedings arising out of Suit No. 4 of 1952, in the

H gh Court of Allahabad. In these circunstances, the
Central Covernnment made the inpugned order dated Novenber 8
1955. Having regard to the circunstances just stated, it

is, wethink, idle to contend that the Central Governnent
had no materials before it for arriving at the opinion that
the industrial wundertaking was being managed in a rmanner
hi ghly detrimental to public interest. The Central
CGovernment m ght reasonably have felt that the order dated
July 16, 1954, which vested certain functions of contro
only, was not enough to neet the situation and a nore
drastic step was necessary. It is worthy of note that in
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the affidavit filed on behalf of the Central CGovernnent it
is stated that the affairs of the industrial undertaking
were investigated a second
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time under s. 15 of the Act in Septenber 1954, and the pane
of officers who held that investigation recommended that
CGovernment shoul d take over the managenent of the industria
undertaking for a period a of three years. It is on that
reconmendation that the Central Governnment passed the
i mpugned order on Novenber 8, 1955. W are unable to accept
the argunent of |earned counsel for the petitioners that one
of the essential requirenents of cl. (b) of sub-s. (1) of s.
18A of the Act was not fulfilled before the order dated
Novenber 8, 1955, was nmde

Learned counsel for the petitioners has drawn our attention
to those statenments in the affidavit filed on behalf of the
Central~ Governnent which referred to the inprovement in
managenent, after ~the undertaking was taken over by the
aut horised Controller. |In that affidavit, it is stated

" 1 say that by virtue of the order issued by the Governnent
of India under s. 3(4) of the Essential Supplies (Tenporary
-Powers) Act, 1946, the Governnent of India had taken over
only the supervisory control and the said Kedar Nath Khetan
had only powers to/i ssue directions to the managenent. The
managenent was with the ol d nmanagenent and the Governnent of
India or the authorised Controller ~had- no effective
functioning in the managenent as the authorised Controller
could not manage the undertaking. 1 say that in view of the
continued litigation referred toin detail in the affidavit
of the intervener dated 25th October, 1956, it was  apparent
that the mll was being nmanaged in a nmanner highly detri-
nmental to the interests of the undertaking and that it was
necessary to pass the order under s. 18A of the Industries
(Devel opment and Regul ation) ‘Act, 1951. 1 say that after the
management was taken over by Shri Kedar Nath Khetan, the
Government has reason to believe that the managenent has
i nproved and has saved further deterioration."

In another part of the sane affidavit, it is stated that the
mll earned a profit during 1953-54 and in 1954-55 also the
mll was likely to make a net profit of
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Rs. 84,321. W see nothing in these statenments from which
it can be inferred that the recorded opinion of the Centra
Governnment in the order dated Novenmber 8,-1955, that the
i ndustrial undertaki ng was bei ng managed i n a manner highly
detrimental to public interest contained a palpably false
statenment. The crux of the matter was the dispute inter se
amongst the Directors and the Managi ng Agents, leading to
protracted and harassing litigation, sone of which was stil
pending; that was the real cause of the trouble; - and we
think that the Central Government had enough materials for
its opinion that the industrial undertaking in question was
being managed in a manner highly detrimental to public
i nterest.

(2)We now turn to the anmendi ng order of Novenber 7, 1956.
The anending order is in these terns :

“ In the said order in sub-clause (ii) of clause | and
clause 2 for the words 'one year’, the words two years’
shal | be substituted."”

Section 21 of the General O auses Act states:

" Where, by any Central Act or Regulation, a power to issue
notifications, orders, rules, or bye-laws is conferred, then
that power includes a power, exercisable in the |like manner
and subject to the like sanction and conditions (if any), to
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add to, amend, vary or rescind any notifications, orders,
rul es or bye-laws so issued."

The argunment of |earned counsel for the petitioners is that
neither s. 18A of the Act nor s. 21 of the General C auses
Act save the anmendi ng order of Novenmber 7, 1956. There has
been sonme argunent before us with regard to the proviso to
sub-s. (2) of s. 18A of the Act, which we have quoted in
extensor in an earlier part of this judgnent. That proviso,
it is contended by |earned counsel for the petitioners,
refers only to an order which is initially made for a period
of five years, or, alternatively, which cones to an end on
the expiry of a period of five years. According to him the
proviso enpowers the Central Government to continue the
order after the expiry of a period of
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five years for such further period as may be specified in
the direction given by the Central Governnment, and the only
safeguard is that a copy of the directionis to be laid
bef ore both Houses of Parlianent.  The argunent of |earned
Counsel . for the petitioners proceeds to state that the
proviso has no application in the present case where the
original order was nade for a period of one year only and
the anmendi ng order nerely continued it for another year. |In
the view which we have taken of the substantive provisions
of sub-s. (1) of s/ 18A of the Act and s. 21 of the GCenera
Clauses Act, we do not think it necessary to nake any
pronouncenment with regard to the true scope-and effect of
the aforesaid proviso. |n our opinion, the anmending order
is protected wunder s. 21 of the CGeneral C auses Act read
with sub-sec. (1) of s. 18A of the Act.

Section 21 of the General C auses Act says, inter-alia, that
the power to issue an order under any Central Act includes a
power to anmend the order; but this power is subject. to a

very inportant qualification and the  qualification is
contained in the words ’'exercisable in the |ike manner and
subject to the like sanction and conditions (if any)’.

There is no dispute before us that the anending order was
nade in the sane nanner as the original order, that is, by
neans of a notified order. As no sanction is necessary for
an order under s. 18A, the only question before us is
whet her the anending order conplied with the Iike conditions
under which the original order was nade. W have al ready
stated what are the two essential requirements of an order
under c¢l. (b) of sub-s (1) of s. 18A of the Act. The
argunent of |earned counsel for the petitioners is  that
those two essential conditions must be fulfilled again
before any anmendnent of the order can be nade;  this, he
ureas, is the true scope and effect of the expression
"subject to the like conditions (if any)’ occurring ins. 21
of the General C auses Act.

W agree with | earned counsel for the petitioners:that the
power to anend, which is included in the power
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to meke the order, is exercisable in the |Iike manner —and
subject to the like sanction and conditions (if any)  as
govern the naking of the original order; this is stated by
the section itself. It becones necessary however, to
understand clearly the true nature of the conditions’; which
have to be fulfilled before an order under el. (b) of sub-s.
(1) of s. 18A of the Act can be nmade. Once the true nature
of those conditions is appreciated, there is in our opinion
little difficulty left in the application of s. 21 of the
General C auses Act. Now, the first condition in cl. (b) of
sub-s. (1) of s. 18A of the Act is that the industria
undert aki ng must be one in respect of which an investigation
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has been nmade under s. 15 of the Act. Section 15 is in
t hese terns:

Wiere the Central Governnent is of the opinion that-

(a) in respect of any scheduled industry or industria
undert aki ng or undert aki ngs-

(i) there has been, or is likely to be, a substantial fal
in the volune of production in respect of any article or
class of articles relatable to that industry or manufactured
or produced in the industrial undertaking or undertakings,
as the case may be, for which, having regard to the econonic
conditions prevailing, there is no justification; or

(ii) there has been, or is likely to be, a mar ked
deterioration in the quality of any article or «class of
articles relatable to that industry or nmanufactured or
produced in the industrial undertaking or undertakings, as
the case may be, whi ch could have been or can be avoi ded; or
(iii) there has been or is likely to be arise in the
price of any article or class of articles relatable to that
i ndustry ~or ~manufactured or produced in the industria
undert aki'ng~ or undertakings, as the case may be, for which
there is no justification; or

(iv) it is necessary to take any such action as is provided
in this Chapter for the purpose of conserving any resources
of national inportance which are utilised in the industry or
the industrial undertaking or under. takings, as the case
may be; or
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(b) any industrial undertaking is being nanaged in a nanner
hi ghly detrinental to the scheduled industry concerned or to
public interest;

the Central Governnment may nmake or cause to be nmade a ful
and conplete investigation into the circunstances " of the
case by such person or body of persons as it may appoint for
t he purpose.”

The order for investigation in this case was rmade under cl
(b) of s. 15, and that clause agai n-uses the expression that

the ’industrial undertaking is being managed in a manner
highly detrinental to the industry concerned or to public
interest ’'the sane expression which occurs in cl. (b) of
sub-s. (1) of s. 18A of the Act. Section 16 of the Act
states, inter alia, that if, after making or causing to be
made any investigation under s. 15, the Central Governnent
is satisfied that action under the section is desirable, it
may then issue certain directions which are stated in the
section. It my, however, be that in a ~given case the

managenent is so detrinental to the industry concerned or to
public interest that nere directions under s. 16 are not
enough; in that event, the Central CGovernnent nay take . over
the nmanagenent by an order passed under cl. (b) . of ~sub-s.
(1) of s. 18A of the Act. There nay even be a case where in
spite of the directions, no sufficient inmprovenent has taken
place and an order under sub-s. (1) of s. 18A of the Act
becomes necessary. That is why in cl. (b) of sub-s. (1)
occurs the expression whether or not any directions  have
been issued to the undertaking in pursuance of section 16.

The reason why the sane expression is being managed in a
manner highly detrinmental etc.’ occurs both in cl. (b) of s.
15 and cl. (b) of sub-s. (1) of s. 18A of the Act is this:
an investigation is ordered when the conditions nentioned in
s. 15 are fulfilled, one of the conditions being that the
i ndustrial undertaking is being managed in a manner highly
detrimental to the schedul ed i ndustry concerned or to public
interest. On such an investigation being nade, the Centra
CGover nirent may issue directions under s. 16; t hose
directions may or may not inprove the situation. |f they do
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not inprove the
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situation, or if the nere giving of directions under s. 16
is not considered sufficient to neet the situation, the
Central Governnent nay pass an order under s. 18A; but one
of the requisite conditions is that the Central Governnent
nmust he of opinion that the industrial undertaking is stil
being managed in a. manner highly detrinental to the
schedul ed industry concerned or to public interest. | f
these ss. 15, 16 and 18A, are read together, as they nust be
read, then it becones at once clear that the condition as to
the managenent of the industrial undertaking in a rmanner
highly detrinmental to the schedul ed i ndustry concerned or to
public interest relates in.its true scope and effect to a
peri od when the managenent of the industrial undertaking is
in the hands of its owner; that is, to a period before the
managenent of the whole or any part of the wundertaking is
taken over. Simlarly, wth regard to the exercise of
functions of control, which also is contenplated by s. 18A
of the Act, the condition again relates to a period before
the functions of control are taken over. It would, in our
opi nion, be illogical and against the terns of ss. 15, 16
and 18A of the Act to hold that the condition as to
m smanagenment (using the word ' msmanagenent’ for the
pur pose of brevity ~and convenience, for the correct
expr essi on, nanel vy, "managenent in- a manner hi ghl y
detrinmental to the schedul ed i ndustry concerned or to public
interest’) <can apply after the managenent has been taken
over and during the period of “its managenent by the
authorised Controller.  The contention of learned counse
for the petitioners is that whenever an anendnent is nade,
the test of m snmanagenment nust again be fulfilled. " Let us

examine the full inplications of this argunent. |If, after
the managenent is taken over, the authorised Controller
becomes seriously ill or dies ina few days when the period

of the order has not expired, the Central Governnent may
find it necessary to appoint another person and for that
purpose nmake an anendnment. |If the argument of |earned
counsel for the petitioners is correct, then no anmendnent
can be nade unless the test of nmismanagenent is again
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fulfilled; but how can such a test be fulfilled when the
managenent was in the hands of the authorised Controller
till he died, the authorised Controller being nore or less
in the position of an agent of the Central Government ? The
argunent of |earned counsel for the petitioners, pushed to
its logical extreme, will thus result in an absurdity and no
amendment will ever be possible.

Learned counsel for the authorised Controller has on the
contrary contended that the two conditions laid dowmn in el
(b) of sub-s. (1) of s. 18A of the Act are not static in
nature and once they are fulfilled, they continue to have
ef f ect thereafter whatever may have happened in t he
meant i e. The argunent proceed to state that if an
i nvestigation under s. 15 of the Act had once been made and
if at sone previous stage the industrial undertaking was
m smanaged, t he two conditions continue to operate
irrespective of whether the undertaking vests in the owner
again for a tine, and an amendnent nay be made at any tinme
and even a fresh order can be nade wi thout the necessity of
a fresh investigation and a fresh m smanagenent.

We consider that both these are extrene views. On a proper
construction of ss. 15, 16 and 18A of the Act, the correct
view appears to be what we have stated earlier, nanely the
two conditions, one as to an investigation under s. 15 and
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the other as to mismanagenent, relate to a period when the
managenent of the industrial undertaking is legally vested
inits owner, and s. 18A must be read, with reference to the
two conditions stated in el. (b) of sub-s. (1), as though
the words "while the undertaking is vested in its owner’ are
present in the clause. If, as in this case, the managenent
is once taken over by an order under s. 18A but the order is
| ater cancell ed and the managenment again vests in the owner,
the two conditions nmust be fulfilled again before an order
under el. (b) of sub-s. (1) of s. 18A of the Act can be
made. That is what happened in the present case. The
management was taken over on Novenber 14, 1953, but the
order was cancelled on May 21, 1954, and the nmanagenent
vested in the owner. An
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i nvestigation wunder ~s. 15 of the Act was again nade in
Sept enber, 1954, and the Central Covernnent, being satisfied
that the  industrial undertaking was being msmanaged in
spite of 'the order under the Essential Supplies (Tenporary
Powers)  Act made on July 16, 1954, passed the inpugned order
on Novenber 8, 1955. So far as the anending order of
Novenber 7, 1956, was concerned, the like conditions stil
continued to exist and there was no necessity for a fresh

investigation etc., because the managenment had not since
Novermber 8, 1955, vested in the owner, and by their very
nature the conditions continued to exist till the managenent

went into the hands of the owner again.. Having regard to
the true nature of the conditions laid down in's. 18A of the
Act, there was no violation of s. 21 of the General C auses
Act when the amendnment was made on Novenber 7, 1956, and, in
our opi ni on, the requirenents of s. 21 had been
substantially conplied with. The power to anend which is
included in the power to nake the order was exercised
subject to like conditions within-the meaning of s. 21 of
the CGeneral C auses Act, the conditions being an investiga-
tion wunder s. 15 of the Act and managenent in a manner
highly detrinental to public interest, both of whi ch
necessarily related to the period when the managenent of the
i ndustrial undertaking was legally vested in its owner; and
both had been fulfilled and continued to be-so fulfilled
when the amendnment was made. It is to be renmenbered that s.
21 of the GCeneral Causes Act enbodies a rul e of
construction, and that rule nust have reference to the
context and subject-matter of the particular statute to
which it is being applied; for exanple, s.-18A of the Act
does not prescribe any conditions for the cancellation of an
order made under that section, but s. 18F does and the power
of cancellation referred to in s. 21 of the General d auses
Act nust have reference to s. 18F. Similarly, an order of
anmendnment nmade beconmes an order under s. 18A and is - subject
to all the conditions nentioned therein, including the
condi tion mentioned in sub-s. (2).

A reference was made in this connection to a decision of
this Court in Strawboard Manufacturing Co. v. Qutta
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M1l Wbrkers’ Union (1). 1In that case, the State Governnent
of Uttar Pradesh had referred an industrial dispute to the
Labour Comm ssioner on February 18, 1950, and directed that
the award should be submitted not later than April 5, 1950.
The award, however, was nmade on April 13, and on April 26
the Governor issued a notification extending the time for
maki ng the award up to April 30, 1950. It was held by this
Court that the State Government had no authority whatever to
extend the time and the adjudi cator becane functus officio
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on the expiry of the tine fixed in the original order of
reference and the award was, therefore, one made w thout
jurisdiction and a nullity. It was further held that s. 14
of the U P. General Causes Act did not in terms or by
necessary inplication give any such power of extension of
time to the State Government. It was argued on behalf of
the State Governnment in that case that the order of Apri
26, 1950, could be supported with reference to s. 21 of the
U P. General Clauses Act. But this Court rejected the
ar gunent and held that the power of amendnent and
nodi fication conferred by s. 21 of the U P. General C auses
Act could not be exercised so as to have retrospective
operation. W do not think that the principle of that
decision has any application in the present case. But as
al ready stated by us, the provision in s. 21 of, the Cenera
Cl auses Act enbodies a rul e of construction, and the inplied
power of amendnent therein enbodi ed nust be determned wth
ref erence to the context and subject-matter of the
provisions of the principal statute. 1In the present case,
that rul'e “of construction applies, but it does so wth
reference to the context and subject-matter of ss. 15,

16 and 18A of the Act.

(3) W nowturn to the third and | ast question which has
been agitated bef ore  us. Lear ned ' counsel for the
petitioners has contended that the inpugned orders are not
bona fide orders. /He has submitted that  the authorised
Controller was one of the parties tothe dispute which Ied
to so much protracted litigation

(1) [21953] S.C.R 439.
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He has pointed out that there was an order of injunction
against him He has also referred to certain ot her
circunstances arising out of other activities of t he
authorised Controller and relating to income-tax @ demands
agai nst hi m He has submitted that t he aut hori sed
Controll er ceased to be a Director by reason of breaches of
certain provisions of the Indian Conpani es Act committed by
hi m These subni ssions have been very seriously ‘contested
in the affidavit filed on behalf of the aut hori sed

Controller. On the materials before us, it is neither
possi bl e nor desirable that we shoul d nmake any pronouncenent
with regard to these disputed questions of fact. It is

sufficient to state that the selection of a suitable ~person
to be the authorised Controller rests with the Centra
CGover nirent and it my be presuned that the Centra
CGovernment knows best the needs of the particular industry
and of its own subjects and the suitability of the person to
be appoi nted as authorised Controller. Having regard to the
facts and circunstances to which we have already nmde a
reference, it cannot be said that the appoi ntnent of / Kedar
Nat h Khetan as the authorised Controller in this particular
case was made for sone ulterior purpose, that is, a purpose
other than the purpose of achieving the objects for  which
the inpugned order was passed. The primary concern of the
Central Governnment was to see that the mlls were managed in
a manner which was not detrinental to public interest, and
having regard to the experience of Kedar Nath Khetan in the
industry in question, it was open to the Central Governnent
to select himas the nost suitable person to be appointed as
the authorised Controller, notwthstanding that he was a
party to the dispute. The test to be applied in cases of
this nature, where lack of good faith in the Centra
Governnment is pleaded, is not whether a better or nore
i ndependent man was or night be available; nor is it the
duty of +the Court to subject the selection made by the
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Central Governnent to another and independent test of
propriety and suitability, for the Court has really no
materials for such a test. The test to be applied is
whet her the
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appoi nt nent was made for some ulterior purpose, some purpose
other than the object for which the law, under which the
i mpugned order is nade, was enacted. In our view, the
petitioners have conpletely failed to satisfy that test in
the present case.

For the reasons given above, we hold that the order nade on
Novermber 8, 1955, and the anendi ng order dated Novenber 7,
1956, are both valid inlaw, and the petitioners have not
nmade out any case of a violation of their fundanental right.
In conclusion, it nay be stated that on behalf of the
aut horised Controller a prelimnary objection was al so taken
that petitioner No. 1 was not l.egally conpetent to represent
petitioner No. 2. Having regard to our decision on nerits,
it is unnecessary to say —anything nore about this
prelimnary  objection. It was stated at the Bar that this
prelimnary objection hasalso been'taken in Suit No. 4 of
1952. As that suit is still pending, we have thought it fit
to refrain fromexpressing any opinion on the prelimnary
obj ecti on.

The result is that there is no nerit in the petition which
is dismssed with costs in favour of the respondent, the
Union of India. The authorised Controller, who intervened
at his own risk, nust bear his own costs.

SARKAR J.-1 have had the privil ege of reading the judgnent

just delivered by my brother S. K Das. | regret that on
one of the questions that arise in this matter 1 have cone
to entertain a different opinion. In this judgnment | wll
say a few words on that question only. Wth the rest of the
judgrment of S.K Das J. | amin entire agreenent. He has
dealt with the facts very fully and therefore | do not

propose to state them nyself

The Central Government had by an order-published’ in the
Oficial Gazette of Novenmber 8, 1955, and nade in’ exercise
of the power conferred by s. 18A of the I ndustries
(Devel oprent & Regulation) Act, 1951 (LXV of 1951),
aut horised Kedar Nath Khetan who has been allowed to
intervene in these proceedings to take

1077

over the managenent of |shwari Khetan Sugar MIls Limted,
an industrial concern then in the mnagenent of its
directors. The order provided that it was to have effect

for a period of one year comrencing on the date of its
publication in the Oficial Gazette. By another 2 order
made on Novenmber 7, 1956, the Central Governnment directed
that in the order of November 8, 1955, for the words ,one
year" the words | two years’ should be substituted. The
effect of this latter order was that Kedar Nath Khetain was
to be in management of the MIIs up to Novenber 7, 1957.
The question is whether the order of Novenmber 7, 1956 was a
valid order. The latter order is only an anmendnment of the
earlier order. Had the Central Governnent then any power so
to anend?
Section 18A does not expressly confer any power to amend an
order once it is made under it. Section 21 of the GCenera
Cl auses Act, however, provides that a power of amendnent
shall exist in certain circunstances. The only question
therefore is whether s. 21 of the General dauses Act
justifies the anendnent made in this case. Section 21 is in
these terns:

"Where, by any (Central Act) or Regulation, a power to
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(issue notifications), orders, rules or bye- 1 aws is
conferred then that power includes a power, exercisable in
the like nanner and subject to the like sanction and
conditions (if any), to add to, amend, vary or rescind any
(notifications) orders, rules or bye-laws so (issued). "
Under this section a Notification or an Order once issued
can be anended only "in the |ike manner and subject to the
i ke sanction and conditions (if any) ". This neans that the
power of anendnent can be exercised only in the same nanner
and subject to the sanme sanction and conditions, if any were
i mposed, in which the power to make the order could be
exerci sed under the main Act. Was the order of November 7,
1956, then made in the sane manner and subject to the sane
sanction and conditions under which an order under s. 18A of
the main Act could be made ?

Under s. 18A the power to-authorise a person to take over
t he managenment of an undertaking can be
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exerci sed only by anotified order, that is to say an order
notified inthe Oficial Gazette. This is the nmanner of the
exerci se of the power. The anendi ng Order had been nmade in
the same manner. This requirement of s. 21 of the Genera
Cl auses Act, therefore, was fulfilled in this case. Section
18A does not provide for any sanction being obtained before
the exercise of the power conferred by it. The anendi ng
Order, therefore, did not need any sanction, and no question
of satisfying any requirenent as toany sanction arises.
The difficulty has' arisen as to the last requirenent
specified in s. 21, nanely, that indicated by the words
"subject to like conditions’ .~ Section 18A of the main Act
so far as relevant for the present purpose is in these
terms:

" If the Central CGovernnent is of opinion that............
(8) e

(b) an industrial wundertaking in respect of which an
i nvestigati on has been nade under s. 15 is being nanaged in
a manner highly detrimental to the scheduled /industry
concerned or to public interest, the Central Governnent nay,
by a notified order, authorise any person or to take over
t he managenment of the undertaking

Learned counsel for the petitioner formulated his argunent
in this way. He said that the right to exercise the power
conferred by s. 18A arises only on two conditions being
fulfilled, namely, (a) the existence of an industria
undertaking in respect of which an investigation had  been
made wunder s. 15, and (b) the Central Government being of
opinion that such an undertaking is being nanaged in a
manner highly detrinental to the industry or to public
i nterest. It was said that in this case the second
condition was not present when the order for anendnent of
the earlier order was nmade and therefore it is invalid. I
agree that the second condition was not present when the
amendi ng order was nade. The reason is this. Section 18A
contenpl ates the taking over of managenent of an undertaking

by a person authorised by the Governnent. It, therefore,
contenpl ates a state of
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affairs in which the managenent is not in such a person. It

follows that it contenplates managenment in a manner highly
detrimental to the industry or public interest by a person
other than that appointed by the Governnent under the Act.
In this case at the 2 date of the amendnent the nanagenent
was in the person appointed by the Government by its earlier
order of Novenber 7, 1955, and, therefore, the GCovernment
could not at the date of the amending order have been of
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opi nion that the managenent was by a person other than that
appointed by it and such managenment was in a nanner highly
detrimental to the industry or to public interest.

In ny view, however, when s. 21 of the General C auses Act
makes the power to amend exercisable subject to the like
conditions as in the main Act, it does not contenplate those
conditions upon the fulfillment of which the right to issue

the order arises under the main Act. |If this were so, the
power of anendnment conferred by s. 21 would have been wholly
redundant and unnecessary. If the conditions upon the

fulfillment of which the right to exercise the power arose
under the mmin Act existed, then the Governnent could have
i nstead of amending the order nmade a fresh order under s. 14
of the General O auses Act, if necessary, rescinding the
earlier order. Therefore, it seens to ne that the provision
in s. 21 of the General Causes Act that the power of

amendnment shall be exercisable subject to |ike conditions
does not refer to conditions upon the existence of Which the
right 'to exercise the power arises under the main Act. In

ny view the conditions referredto in s. 21 are the
condi tions to which the order issued under the main Act mnust
be made subject. Thus, in this case sub-s. 2 of s. 18A
provides that "any notified order issued under sub-section
(1) shall have effect for such period not exceeding five
years as may be specified in the order”. The effect of this
sub-section is that the order nmade under s. 18A nust be
subject to the condition that it cannot have effect for a
| onger period than 5 years. Wen, therefore, ‘an order once
made under s. 18A is sought to be amended with the
1080
aid derived from s. 21 of the General C auses ‘Act, the
amendnment nust observe the condition laid down in sub-s. (2)
of s. 18A. Such amendnent is subject to the conditions in
the main Act. The anmendnent cannot, therefore, extend the
operation of the order beyond the period of five \years
mentioned in the main Act.
In the present case the anendi ng order of Novenber 7, 1956,
conplied with this condition and, therefore, it was properly
made in conpliance wth the provisions of s. 21 of the
General O auses Act. For this reason, in-ny view the
argunent of the | earned Counsel for the petitioner that the
amendi ng order was invalid nust fail
I, therefore, agree with the order proposed by S. K Das J.
Petition dism ssed.
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