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S.S. Ahmad, S.N. Variava, Y.K Sabharwa

J UDGME NT
S. N Variava, J.

1. This Civil Appeal is against the Judgnment dated
11th January, 1989 delivered by a Division Bench of the
Calcutta Hi gh Court. By this Judgnent the Division Bench
di smssed the Appeal filed by the Appellant against a
Judgnent of a learned single Judge of the Calcutta Hi gh
Court which wupheld the challenge of the 1st Respondent to
Ordi nances and Amendnent- Act set out hereinafter.

2. Briefly stated the facts are as follows: On 6th
February, 1925 the Governnent of Uttar Pradesh granted to
one Ms Martin & Co. a licence for supply of ‘electric
energy. This |icence was subsequently transferred to the
1st Respondent. One of the terms of the |icence was that at
the end of the licence period the Governnment had a right to
purchase the undertaking. The licence was for a period of
50 years. The 50 years period would thus end on - 5th
February, 1975. On February 1, 1974 the Appellant served a
notice on the 1st Respondent, under Section 6(1) of the
Indian Electricity Act, 1910 (hereinafter-called the said
Act). By this the Appellants called upon the 1st Respondent
to sell the undertaking to the Appellant on the expiry of
the period of 50 years fromthe conmrencenent of the |icence,
i.e., at 12 Oclock in the night between the 5th and 6th
February, 1975.

3. On February 4, 1975, Indian Electricity  (UP
Amendnment and Validation) Ordinance No. 7 of 1975 was@®@
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passed. This Ordi nance anended certain provisions of the
Indian Electricity Act. Subsequently this Odinance was
repl aced by an Act nanely Indian Electricity (U P
Anmendnent and Validation) Act, 1976. The Ordi nance and the
Act anmended anpbngst others Sections 6 and 7-A of the Indian
El ectricity Act.

4, At this stage it is necessary to see what the
unamended Sections 6 and 7-A provided for. They read as@@
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fol l ows:
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"6. Purchase of undertakings. - (1) Wuere |icence
has been granted to any person, not being a |ocal authority,
the State Electricity Board shall, -

(a) in the case of alicence granted before the
commencenent of the Indian Electricity (Amendnent) Act, 1959
(32 of 1959), on the expiration of each such period as is
specified in the licence; and (b) in the case of a licence
granted on or after the comrencenent of the said Act, on the
expiration of such period not exceeding thirty years and of
every such subsequent period, not exceeding twenty years, as
shal |l be specified in this behalf in the |licence;

have the option of purchasing the undertaki ng and such
option shall be exercised by the State Electricity Board
serving upon thelicensee a notice in witing of not |Iess
than one year requiring the licensee to sell the undertaking
to it at the expiry of the relevant period referred to in
this sub-'_section.

(2) Wiere a State Electricity Board has not been
constituted, or if constituted, does not elect to purchase
the wundertaking, the State Governnment shall have the Ilike
option to be exercised in the |Iike nanner of purchasing the
undert aki ng.

(3) Were neither the State Electricity Board nor the
State Government elects to purchase the undertaking, any
local authority constituted for an area within which the
whole of the area of supply is included shall have the |ike
option to be exercised in the Iike nanner of purchasing the
undert aki ng.

(4) If the State Electricity Board intends to exercise
the option of purchasing the undertaking under this section
it shall send an intimation in.witing of such intention to
the State Governnent at |east eighteen nonths before the
expiry of the relevant period referred to in sub-section (1)
and if no such intimation as aforesaid is received by the
State Governnent the State Electricity Board shal |l be deened
to have el ected not to purchase the undertaking.

(5) If the State Governnent intends to exercise the
option of purchasing the undertaki ng under-this section, it
shall send an intimation in witing of such intention to the
local authority, if any, referred to in sub- section (3) at
least fifteen nonths before the expiry of ‘the relevant
period referred to in sub-section (1) and if no  such
intimation as aforesaid is received by the local authority,
the State CGovernnent shall be deemed to have el ected not to
pur chase the undertaki ng.

(6) Where a notice exercising the option of purchasing
the undertaki ng has been served upon the |licensee under this
section, the |licensee shall deliver the undertaking to the
State Electricity Board, the State Governnment or the | ocal
authority, as the case may be, on the expiration of the
rel evant period referred to in sub-section (1) pending the
determ nati on and payment of the purchase price.

(7) Were an wundertaking is purchased under this
section, the purchaser shall pay to the licensee the
purchase price deternined in accordance with the provisions
of sub-section (4) of Section 7-A."
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5. Thus, under Section 6(1) a notice in witing of
not less than one year was to be given and the purchase
price was to be deternmined in accordance with the provisions
of sub-section (4) of Section 7-A

6. Section 7-A as it originally stood, read as
fol | ows: "7-A Determ nation of purchase price.- (1) Were
an undertaking of a licensee, not being a |ocal authority,
is sold wunder sub-section (1) of Section 5, the purchase
price of the undertaking shall be the market value of the
undertaking at the tinme of purchase or where the undertaking
has been delivered before the purchase under sub- section
(3) of that section, at the tine of the delivery of the
undertaking and if “there is any difference or dispute
regardi ng such purchase price, the sanme shall be determ ned
by arbitration.

(2) The market value of an undertaking for the purpose
of sub- section (1) shall be deened to be the value of al
I ands, buildings, works, materials and plant of the Iicensee
suitable to, and wused by him for the purpose of the
undertaking, other than;” (i) a generating station declared
by the licence not toformpart of the undertaking for the
pur pose of purchase, /and (ii) service lines or other capita
wor ks or any part thereof which have been constructed at the
expense of consuners, due regard being had to be nature and
condition for the tine being of such |and, buildings, works,
materials and plant and the state of repair thereof and to
the circunstance that they are in such position as to be
ready for inmediate working and to the suitability of the
same for the purpose of the undertaking, but wthout any
addition in respect of conpul sory purchase or of goodw Il or
of any profits which may be or nmight have been made fromthe
undertaking or of any simlar consideration

(3) Were an undertaking of a |icensee, being a loca
authority, 1is sold wunder sub-section (1) of -Section 5,
purchase price of the undertaking shall be such as the State
CGovernment, having regard to the wmarket value of the
undertaking at the date of delivery of the undertaking, may
det er m ne.

(4) Were an undertaking of a licensee is purchased
under Section 6, the purchase price shall ~be the value
thereof as determined in accordance with the provisions of
sub-sections (1) and (2): Provided that there shall be
added to such value percentage, if any not exceeding twenty
per centum of that value as may be specified in the licence
on account of comnpul sory purchase."

7. Section 7 is also relevant. It reads as follows:

"7. Vesting of the undertaking in the purchaser.-
VWhere an undertaking is sold under Section 5 or Section 6,
then upon the conpletion of the sale or on the date on which
the wundertaking is delivered to the intending purchaser
under sub-section (3) of Section 5 or under sub-section (6)
of Section 6, as the case may be, whichever is earlier -

(i) the undertaking shall vest in the purchaser or the
i ntendi ng purchaser, as the case may be, free from any debt,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

nortgage or simlar obligation of the |icensee or attaching
to the undertaking: Provided that any such debt, nortgage
or simlar obligation shall attach to the purchase nmoney in
substitution for the undertaking;

(ii) the rights, powers, authorities, duties and

obligations of the licensee under his licence shall stand
transferred to the purchaser and such purchaser shall be
deenred to be the |Ilicensee: Provided that where the

undertaking is sold or delivered to a State Electricity
Board or the State Governnment, the |licence shall cease to
have further operation.”

8. By the above mentioned Ordi nance and the Act, the
amendnment which was carried out was that instead of purchase
price being the market value, it was now provided that the
anmount ~ payabl e for the undertaking woul d be the book val ue
of the undertaking. Thus, instead of conputing the narket
val ue, there had to be conputation of the book val ue.

9. It nust be nentioned that the above nentioned
Ordi nances and Amendnent ~Act were part of the policy of
national i sation of electric conpanies by the Union of I|ndia.
Simlar amendnents were nmade by nmany States. El ectric
conpanies, all over /ndia, were sought to be so purchased.
Li ke the 1st Respondent, a nunber ~of -other Electric
Conpani es challenged the constitutional validity of the
amendi ng Act/Ordi nance. The chal lenge was, inter alia, on
the ground that the rights under Article 19(1)(f) and
Article 31(2) were being violated. It was al so clainmed that
the Amending Act/Odinance was invalid as it ~had no
reasonable direct nexus to the principles wunder Article
39(b) of the Constitution. It was also clained that, in
ef fect and substance, the | aw was not one for acquisition of
el ectrical wundertakings but was one to acquire a chose in
action and to extinguish rights, which had accrued in the

El ectric Conpanies, to get the nmarket price. It was
contended that the right to get conmpensati on accrued on the
day the notice was given. It was contended that what was

being acquired was the difference between the market price
which the State was obliged to pay and the book value to
which the liability was now sought to be Iimted. It was
clainmed that as the Act was nerely a clock which the | awwas
nade to wear to undo the obligations arising out of intended
statutory rule Article 31(c) was not attracted. It was also
clainmed that in any case, every provision of a statute was
not entitled to protection of Article 31(c) but only those
which are necessary for giving effect to the principles in
Article 39(b) and accordingly the provision in the inpugned
law in relation to the determnination of the amount do not
attract Article 31(c). In all the matters it was clainmed
that the purchase price should be the market val ue.

10. A Constitution Bench of this Court in the case of
Tinsukhia Electric Supply Co. Ltd. v. State of Assam
reported in (1989) 3 SCC 709, upheld the validity of the
Act / Or di nance. This Court held that the Act had nexus with
the principles in Article 39(b) and was therefore protected
by Article 31(c). It was held that the Act was not a piece
of colourable legislation. 1t was held that electric energy
generated and distributed was a "naterial source of the
conmuni ty" for the purpose and within the nmeaning of Article
39(b). It was held that the idea of distribution of natura
resources in Article 39(b) envisages nationalisation. It
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was held that on an exam nation of the schene of the
i mpugned |aw the inescapable conclusion was that the
| egi slature neasure was one of nationalisation of the
undertaking and this law was eligible for and entitled to
protection of Article 31(c). It was held that it was not
possible to divorce the econom c consideration or component
fromthe schene of nationalisation with which the forner are

i nextricably integrated. It was held that the financia
costs of a schenme lies at its very heart and cannot be
i sol at ed. It was held that with the provisions relating to

vestiture of the wundertaking in the State and those
pertaining to the quantification of the ambunt are integra

and unsepar abl e parts of the integral schene of
nationalisation and do not admt of being considered as
di stinct provisions i ndependent of each other. It was held

t hat the provisions for paynent of ampunt to t he
undertaking, by reducing the nmarket value to book value,
formed ~an integral part of the nationalisation schene and
that econonmic consideration for nationalisation was not

justiciable: It~ was held that what was being acquired was
the material resources of the commnity. The contention
that immediately upon giving of the notice the rights got
crystallised was negatived: It was held that the exercise
of the option did not affect licensee’s right to carry on
busi ness. It was held that the licensee’'s rights would be

affected only when the undertaki ng was actually taken over.
Simlar view was taken in the cases of Miharashtra State
Electricity Board v. Thana Electric Supply Co. & Os.,
reported in (1989) 3 SCC 616, and Vellore El ectric
Cor poration Ltd. V. State of Tami| Nadu, reported in
(1989) 4 SCC 138.

11. This case is entirely covered by the above
mentioned Judgments. Dr. Singhvi fairly conceded that this
case woul d be covered by the above nentioned Judgnents.

12. In this view of the nmatter, the Appeal is
al | owed. The Judgnents of the Division Bench dated 11th
January, 1989 as well as the |earned single Judge dated 4th
April 1984 are set aside. The Wit Petition filed by the
1st Respondent stands dismi ssed. There shall be no order as
to costs.




