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ACT:

Indian Inconme-tax Act, 1922, s. 10(2)(xv)-Loan obtai ned by
conpany- St anp duty and other expenditure incurred in

obtaining the | oan-Wether capital or revenue expenditure-
Vet her |aid out for purpose of business.

HEADNOTE

During the accounting period relevant for the assessnent
year 1950-51 the appellant conpany obtained a |l oan of 40
| akhs of rupees fromthe Industrial Finance Corporation of
India. The |oan was secured by a charge on the fixed assets
of the conpany. A sumof Rs. 84,633 was shown in the
Bal ance Sheet for the said accounting year as nortgage | oan
expenses; the sumwas not charged as expenditure in the
profit and | oss account. 1In the accounts for the accounting
year ending March 31, 1953, this sumwas witten off by
appropriation against profits of that year. The  I|ncone-tax
Oficer di sal l owed the deduction; he held t hat t he
expenditure was incurred in obtaining capital and should be
di stingui shed frominterest on borrowed capital which | al one
was admi ssible as a deduction under s. 10(2)(iii). In his
view the expenditure was of a capital nature and therefore
not adm ssi bl e under S. 10( 2) (xv) ei ther. After
i nternedi ate proceedings the High Court in reference gave a
finding upholding the view of the Inconme-tax Oficer. The
appel | ant by special |eave, cane to this Court.

It was contended on behalf of the appellant that : (1) the
expenditure in question was not incurred to acquire any
asset or advantage of an enduring nature; (2) it was applied
whol Iy and exclusively for the purposes of the business; and
(3) was admissible as a deduction under S. 10 (2) (xv).

HELD : In the circunstances of the case the expenditure in
guesti on was revenue expenditure within s. 10(2)(xv).
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(i)Wien there is no express prohibition, an outgoing, by
neans of which an assessee procures the use of a thing by
which it nakes a profit, is deductible fromthe receipts of
the business to ascertain taxable income. On the facts of
the instant case, the npbney secured by the loan was the
thing for the use of which this expenditure was nuade. In
principle, apart fromany statutory provisions, there is no
distinction, as drawn by the Incone-tax Oficer, between
interest in respect of a loan and an expenditure incurred
for obtaining the loan. [950 G H
(ii)A loan obtained cannot be treated as an asset or
advantage for the enduring benefit of the business of the
assessee. A loan is a liability and has to be repaid and it
is erroneous to consider a liability as an asset or an
advant age. [955 (]
(iii)The nature of the expenditure incurred in raising a
| oan cannot be made to depend on the nature and purpose of
the | oan. A loan may be intended to be wused for the
purchase /'of ~raw material when it is negotiated but the
conpany. may after raising the lo-an change its mnd and
spend it on securing capital assets, [955 11-956 B]

945
(iv)The loan was voluntarily entered into in order to
facilitate the running of the business of the conpany and it
could not be said that it was not laid out wholly and
exclusively for the purpose of the business. [958 B]
Case | aw consi dered.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No: 1106 of 1964.

Appeal by special |eave fromthe judgnment and order. dated

the Cctober 31, 1961 of the Madras High Court in Tax Case

No. 67 of 1958.

A V. Viswanat ha Sastri, R Venkataraman and R Gopal a-

kri shnan, for the appellant.

S. T. Desai, Gopal Singh, B. RR. G K Achar and R N

Sacht hey, for the respondent.

The Judgnent of the Court was delivered by

Sikri, J. This appeal by special leave is directed against

the judgnent of the Hi gh Court of Judicature at Madras

answering the follow ng question of lawin favour of the

r espondent
"Whet her on the facts and in the circunstances
of the case, the Tribunal was right inlaw in
holding that the sum of rupees 84, 633/ -
expended by the assessee in obtaining the |oan
or any part thereof is an al 'owabl e
expendi ture ?"

The facts and circunmstances of the case as stated by the

Tribunal in the statenent of the case are as follows : The
appel | ant , India Cements Limted, Madras, her ei nafter
referred to as the assessee, is a public limted conpany.

The question arises in respect of the assessnent year 1950-
51, accounting period April 1, 1949 to March 31, 1950.
During the accounting year it obtained a | oan of 40 | akhs of
rupees from the Industrial Finance Corporation of |India.
This | oan was secured by a charge on the fixed assets of the
conpany. Since M. S. T. Desai, the |earned counsel for the
respondent, has disputed sonme facts as stated by the
Appel lant  Tribunal, it would be convenient to give these
facts in the words of the Appellate Tribunal. It is stated
in the statement of the case that "the proceeds of this |oan
was utilised to pay off a prior debt of 25 Ilakhs due to
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Messrs A. F. Harvey Limted and Madurai MIls, Limted. It
cannot be stated definitely how the bal ance of 15 | akhs was
used but the directors, while reporting on the accounts for
the year ended

946
31-3-1949 on 4-10-1949 stated that that was utilised towards
wor Ki ng funds." The expenditure of Rs. 84, 633/ - in

connection with this | oan was nade up of thefollowing itens

St anps 60, 02300
Regi stration Fee 16,, 06700
Charges for certified copy of
the nortgage deed 2800
I ndemmity deed by Essen and
Conpany, Limited 1500
Vakil’'s fee for drafting deed 7,50000
Legal fees 1, 00000
Total Rs. 84,633 0 O
The assessee did not charge this expenditure in the profits

and | oss ‘account for that year. It was shown in the Bal ance
Sheet as  nortgage | oan expenses. I't continued to be so
shown till March 31, 1952. In the accounts for Mrch 31

1953 this was witten off by appropriation against the
profits of that year
The I ncome Tax O ficer refused to allow the deduction of Rs.
84,633/-. He observed
"As | per the information furnished by the
audi tors, Rs. 25 |akhs of the [oan was to be
paid to Messrs A- F. Harvey, Limted, and
Mat hurai M IIs, Limted in, discharge of the
amount borrowed fromthem and utilised on the
capital assets of the conpany.
Though in the Conpany’s books the amount of
Rs. 84,633 was not charged to revenue but
capitalised and carried forward in the Bal ance
Sheet , for purposes of incone tax, the
Conpany’s auditors( claim the sane as an
adnmi ssi bl e item of revenue expenditure."
He held that the expenditure was —incurred in obtaining
capital and should be distinguished from interest on
borrowed capital which was al one adm ssible as a deduction
under S. 10 (2) (iii). According to him s. 10 (2) (xi)
specifically excludes fromconsideration any itemof capita
expendi t ure. He further held that the case was not
di stingui shable from the decision in The ~Nagpur Electric
Li ght and Power Co. v. Conmissioner of Income-tax, ~ Centra
Provi nces(1). The Appel | ate Assistant Comm ssioner agreed
with the Income Tax Oficer. The Appellate Tri buna
di stingui shed the case of Nagpur Electric Light = and  Power
Co.
(1) 61.T.C 28.

947
V. Conmi ssi oner of | ncone Tax(1l) on the ground that in the
Nagpur Electric Light(l) case npbney was expended for
obtaining capital. It observed as follows

"Here we find the position to be different. A
study of the bal ance-sheets of the conpany as
at 31-3-1949 di scl oses the fact that the paid-
up capital was sufficient to cover the entire
capital outlay of the conmpany and that the
further borrowal of Rs. 25 | akhs was for aug-
nmenting the working. funds of the conpany. It
appears to us that even at that early stage
the noney was borrowed and used not for
capital purposes but for augnenting t he
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wor ki ng funds of the conpany. W, therefore,
consider that the whole of the nortgage |oan
was used firstly to discharge the |oan of Rs.
25 lakhs and the balance for working funds
and, as such, the whole of the amunt was
purely for the purposes of augnmenting the
working capital of the conpany and that
it could not be stated that it was wused for
capital purposes. |In this view of the matter,
we hold that the noney expended in obtaining
the loan is an all owabl e expenditure."

The High Court, after noticing the findings of the Incone

Tax Oficer and the Tribunal preferred the findings of fact

nmade by the Income Tax O ficer. It observed
"At this stage, we may point out that the
concl usion reached by the Tribunal that the
noney was borrowed only for working expenses
and not for capital investment proceeded on an
i nference based upon the bal ance-sheet. The
Tribunal did not investigate how the sum of
Rs. 25 lakhs wearlier borrowed from A H
Harvey and Madurai MIIs Ltd. was actually
utilised. Though in the order of the Income-
tax Oficer it is found stated that that
amount was utilised on the capital assets of
the conmpany and that statenent was based on
the authority of the information furnished by
the ‘auditors of the assessee, the Tribuna
ei t her over| ooked or i ghor ed this
circunstance. In the face of the statenent so
recor ded by the Inconme-tax Oficer, the
Tri bunal does not appear to have been
justified in relying upon inferences in
ascertai ni ng whether the earlier borrowal was
on capital or revenue account."
(1)6 1.T.C. 28.
948
The High Court after review ng various cases,
observed
"I'f we ask for what purpose the expenditure in
the present case was incurred, the only answer
must be that it was incurred for the purpose
of bringing into existence an asset in the
shape of borrowing these Rs. 40 | akhs. The
further question would then be whether this
asset or advantage was not for the -enduring
benefit of the business and whether t he
expendi ture incurred was one whi ch was
incurred once and for all. The answer to both
guestions would again be in the affirmative.
It is true that the borrowed noney has to be
repaid and it cannot be an enduring advantage
in the sense that the noney becones part of
the assets of the company for all tinme to
cone. But, it certainly is an advantage which
the conpany derives fromthe duration of the
l oan and undoubtedly it could not have been
for any purpose other than an advantage to the
busi ness that the borrowi ng was made. That it
is not enduring in the sense that the
borrowing has to be repaid after a short or
long period, as it were, cannot affect the
conclusion that it was neverthel ess an asset
or an advantage that was secured. Viewed in
the light of the tests adunbrated in the above
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deci sion Assam Bengal Cenment Co. Ltd. .
Conmi ssi oner of Incone Tax(1l) it seems to us
that the expenditure nust be regarded as
capital expenditure. As the facts of the case
whi ch we have set out earlier indicate, there
can be no doubt that at |least to the extent of
Rs. 25 lakhs that anbunt was expended for
purposes of a capital nature, clearly in order
to bring into existence capital assets. We
have also pointed out that though it was
vaguely stated by the Tribunal that the other
sum of Rs. 15 | akhs was utilised as working
funds, there seens to be no materi a
what soever before the Tribunal to justify its
conming tothat conclusion."
The |earned counsel for the assessee conpany, M. A VWV
Vi swanat ha Sastri, urges that the expenditure is adm ssible
as a deduction under s. 10(2) (xv) of the Act. He says that
the Hi gh Court erred in holding that the expenditure was
nade to acquire any asset or advantage of an enduring nature
within the test |aid down by Viscount Cave and approved by
this Court in Assam Bengal Cenment Co. Ltd. v. Conmi ssioner
of I ncone-Tax(1l). He
(1) 27 1.T.R 34.
949
further says that what was secured by the expenditure was a
loan and in India noney expended in raising a |oan, whether
by means of a debenture or a nortgage and whether you cal
it a loan capital or not, is not an expenditure in the
nature of capital expenditure.~ He further submts that the
expenditure was expended wholly and exclusively for the
pur pose of the business of the conpany.
The |learned counsel for the revenue, M. S. T.  Desai
supports the reasoning of the H gh Court. He says that the
H gh Court was right in preferring the findings of the
I ncome Tax O ficer on the ground that there was no materia
for the finding nmade by the Appellate Tribunal /‘and the
finding was based on surmises and naterial evidence was
i gnor ed. He says that the High Court in a reference is
entitled to ignore any findings of fact nmade by the
Appellate Tribunal if those findings are vitiated. 1In the
alternative, he says that the question referred is wde
enough to include the question whether there was any
material for the finding of the Appellate Tribunal.  On the
nerits he contends that expenditure takes the colour~ from
the thing on which the expenditure is made. If the noney is
spent to obtain capital then the expenditure assumes the
nature of capital expenditure, but if the noney is spent to
obtain rawnmaterials then the expenditure takes the colour
of revenue expenditure. He further says that the borrowed
noney is an enduring asset and any expenditure.  -nade to
obtain this noney falls wthinthe test laid down by
Vi scount Cave and approved by this Court.
A nunber of cases have been referred to during the hearing
of the <case by both the counsel but we do not propose to
refer to all of them W nust start first with the cases
decided by this Court and see what principles have been laid
down for distinguishing revenue expenditure from expenditure
in the nature of capital expenditure, and especially those
cases which dealt with simlar problens. W wll first
consider State of Madras V. G J. Ceolho(l). This was not a
case arising under the Indian Income Tax Act but under the
Madras Plantations Agricultural Income Tax Act, 1955, in
which a section exactly simlar to s. 10 (2) (xv) existed.
In brief, the facts in that case were that the assessee had
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borrowed noney for the purpose of purchasing the plantations
and he clainmed that in computing his agricultural incone

from these plantations the entire interest paid by him on
noneys borrowed for the purpose of purchasing the plantation
shoul d be deducted as expenditure, under s. 5(e) of the Act.

In

(1) [1964]8 SSCR 60 153 1.T.R 186.

950

the Madras Act there was no provision sinmlar to S. 10(2)
(iii) of the Act and thus interest was not expressly
deductible as an allowance. This Court applied the test
formul ated by Viscount ,Cave, L. C., in Atherton v. British
Insul ated and Helsby Cables Ltd.(1l) and approved by the
Court in Assam Bengal Cenment Co. Ltd. v. Conmi ssioner of
Income Tax(1l), and held that the paynent of interest was a
revenue expenditure. It observed that "no new asset is
acquired with it; no enduring benefit is obt ai ned.
Expenditure incurred  was part of circulating or floating
capital of the assessee. |In ordinary commercial practice
paynent of interest would not be terned as capita
expenditure." ~This Court further held that the expenditure
was for the purpose of business. M. Desai tried to
di stingui sh that case on the ground that what was at issue
was interest on Jloan and not expenditure incurred for
, obt ai ni ng the | oan. In our opinion, there is no
justification for drawing this distinction in India. As
observed by Lord Atkinson in Scottish North Anerican Trust
v. Farner(1) "the interest is, in truth, noney paid for the
use or hire of an instrument of their trade as much as is
the rent paid for their office or the hire paid for a
typewiting machine. It is an outgoing by nmeans of which
the Conpany procured the use of the thing by which.it nakes
a profit, and Iike any simlar outgoing should be deducted
from the receipts, to ascertain the taxable profits and
gai ns whi ch the Company earns. Vére it otherw se they m ght
be taxed on assumed profits when, in fact, they made a
| oss. "

It will be remenbered that there was no section’ like s.
10(2) (iii) of the Act in the English Income Tax Act. On
the other hand, there were certain rules prohibiting the
deduction in respect of "any capital wthdrawmn from or any
sum enpl oyed or intended to be enployed as capital in ~such
trade. " or "any interest which nmight have been made if any
such sums as aforesaid had been laid out at interest." Lord
At ki nson first held in that case that t he express
prohi bitions did not apply to the facts of the case and then
proceeded to di scuss general principles. These observations
show that where there is no express prohibition, an
out goi ng, by neans of which an assessee procures the use of
a thing by which it nmakes a profit, is deductible from the
receipts of the business to ascertain taxable incone. On
the facts of this case, the nobney secured by the I|oan was
the thing for the use of which this expenditure was nade.
In principle, apart fromany statutory provisions, we see no
distinction between interest in respect of a loan and an
expenditure incurred for obtaining the | oan

(1) 10 T.C. 155. (2)[1955] 1 S.C.R 972
27 |.T.R 34.

(3)5 T.C. 693 at 707.

951

M. Desai urges that these observations of Lord Atkinson
should be limted to a case where tenporary borrowi ngs are
made. It is true that the House of Lords. was dealing wth
the case of a conpany and the noneys that were borrowed were
of a tenporary character. But this fact was only relied on
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to hold that the noneys secured were not ’'capital’ wthin
rule 3 of First Case, section 100 (5 and 6 Vic. Ch. 35) of
the Income Tax Act, 1842, for Lord Atkinson observed at p
706,

" it appears to me, sinmply, amunts to
this that the word "capital” must, in this
rule, be held to bear a wholly artificia
neani ng differing altogether fromthe ordinary
signification, though there be no context in
the clause requiring that there should be
given to it a nmeaning different from that

whi ch it bears in ordi nary conmer ci a
transactions. "
He then referred to the decision in Bryon V. The

Metropolitan Sal oon Omibus Conpany(1l) to show that the

borrowi ng by a joint-stock conmpany of nmoney by the issue of

debentures does not anmpunt to an increasing of the capita

of the conpany.

In Bonmbay Steam Navigation Co. Ltd. v. Conm ssioner of

I ncome " Tax(2), -this Court again exam ned the question of

di stinguishing between capital expenditure and revenue

expendi t ure.

This Court first held that on the facts of the case, cl

(iii) of s. 10(2) did not apply, because the assessee in

that case had agreed to pay the bal ance of consideration due

by the purchaser and this did not, in truth, giveriseto a

| oan. Then Shah, J., observed
"Whether a particul ar expenditure is revenue
expendi ture incurred for the purpose of
busi ness nust be determ ned on-a consideration
of all the facts and circunstances, and by the
application of principles of conmer ci a
trading. The question rmust be viewed in the
| ar ger context of ~ business necessity or
expedi ency. |f the outgoing or expenditure is
so related to the carrying on or conduct of
the business, that (it may be regarded as an
integral part of the profit-earing process and
not for acquisition of an asset or a right of
a permanent character, the possession of which
is a condition of the carrying on of the
busi ness, the expenditure may be regarded as
revenue expenditure:’

(1) 3 DG and J. 123. (2) [1965] 1 S.CR 770

56 . T.R 52

L8Sup. d/63-14

952
W will now briefly deal with rel evant decisions of the Hi gh
Courts. The first case referred is Inre Tata Iron and

Steel Conpany Ltd.(1) In that case, the Tata Iron and / Stee
Co. Ltd. had incurred an expenditure of Rs. 28 ‘lakhs as
underwriting comm ssion paid to underwiters on an issue of
7 lakhs preference shares of Rs. 100/- each and the conpany
clained to deduct this ampunt as expenses under S. 9 (2)
(ix) of the Indian Income Tax Act (VII of 1918). Macl eod,
C.J., observed
"I'f it is admitted that the cost of raising
the original capital cannot be deducted from
profit after the first year, it is dffficult
to see howthe cost of raising additiona
capital can be treated in a different way.
Expenses incurred in raising capital are
expenses of exactly the sanme character whether
the capital is raised at the flotation of the
conpany or thereafter : The Texas Land and
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Mort gage Conpany v. WIliam Holtham (2)".
He further observed that "as long as the law allows
prelimnary expenses and goodwill to be treated as assets,
al though of an intangible nature, the noney so spent is in
the nature of capital expenditure just as nuch as noney
spent in the purchase of |and and nachinery.” The Chief
Justice accordingly held that Rs. 28 lakhs could not be
treated as expenditure (not in the nature of capita
expenditure) solely incurred for the purpose of earning the
profits of the conpany’s business. Shah, J., also cane to
the sane concl usion, and he thought that the ratio deci dend
in Texas Land and Mortgage Conpany v. WIlIliam Holtham (2 )
and the principles wunderlying the decision in Roya
| nsur ance Conpany v. Matson(l) lent support to this
concl usi on.
At this stage it would be convenient to consider the Case of
Texas Land and Mrtgage Conpany v. WIlIliam Holtham (2)
relied oniin this decision. W have already nentioned that
the statute lawin England is different from the law in
India and the observations of the learned Judges in the
English cases must be appreciatedin the light of the
background of the English Incone Tax Act. In this case a
nort gage conpany had rai sed noney by the issue of debentures
and debenture stock and-incurred expenses for the issue of
nort gage and pl aci ng of such debentures and debent ure-stock
The Conpany cl ai ned to deduct these expenses but the High
Court held that the expenses coul d not be -deducted under
Schedul e D of the English Income Tax Act as tradi ng ex-
(1) 11.T.C 125.
(3) [1897] AC 1
(2) 3 T.C 2S5.
953
penses. Mat hew, J., gave the following reasons for
disall owing the claim
"The anpunt paid in order to raise the npbney
on debentures, cones off the »ampunt advanced
upon the debentures, and, therefore, is so
much paid for the cost of getting it, but
there cannot be one law for a conpany ~having
sufficient noney to carry —on al | its
operations and another which is content to pay
for the accormmpdati on. This appears to ne to
be entirely concluded by the decision of
yesterday. (Anglo-Continental Guano Wrks  v.

Bel I (1)".
In the course of argunents, Cave J., had
remar ked
"It is only so much capital. A nan wants to

rai se pound 1 00,000 of capital, and in  order

to do that he has to pay pound-4, 000. That

nakes the capital pound 96,000. That is all."
In reply to the argunment of Finlay, QC., that "the 'capita
of the, conpany, properly-so-called, is the share capital"”
Cave, J. remarked

"To the extent that you borrow you increase

the capital of the conpany."
In our opinion, if one keeps in mnd the background of the
English Income Tax Act, the observations reproduced above
have no rel evance to cases arising under the Indian Income
Tax Act. In face of rule 3, Case 1, S. 100 (5 & 6 \Vict.
Ch. 35) prohibiting the deduction of any expenditure in
respect of any sum enployed or intended to be enployed as
capital, Mathew and Cave, JJ. were only concerned with the
guesti on whether the anpbunt secured by debentures and the
amount obtained by the issue of debentures and debenture




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 12

stock could be called capital enployed or intended to be
enployed within the neaning of this rule. Rightly or
wongly, the English Courts have held that the anount
obtained by the issue of debentures is capital enployed
within the meaning of the rule, but this does not give us
any guidance in interpreting the words ’capital expenditure
occurring ins. 10 (2) (xv) of the Act. In our opinion, the
Bonbay High Court was wong in relying on Texas Land and
Mortgage Conpany v. W/l liam Holtham(2). But we do not say
that the Tata Iron and Stee

(1) 3 T.C. 239. (2) 3
T.C. 255.
954

Co. (1) case was wongly decided. otaining capital by
issue of shares is different from obtaining |oan by
debent ures.
In Nagpur Electric & Light Co. v. Conmm ssioner of |ncone
Tax(1), the Court of the Judicial Comm ssioner, Nagpur, held
that expenses for raising debenture loan required for
changi ng ‘ the system of supplying current fromD.C. to A C
and for -discharging a prior loan ~was not allowable as
deduction of the conmpany’ s assessable income. The Judicia
Conmi ssioner followed the case of Texas Land and Mortgage
Conpany v. WIlliam Holthan{3) and In re Tata Iron and Stee
Conpany Ltd.(1). /After referring to these two cases, the
only additional reason given was that "apart from authority
it seenms to us to stand to reason that noney expended in
obtaining capital rmust be treated as capital  expendiure."
Wth great respect we rmust hold that this case was wongly
deci ded.
The Kerala H gh Court in Wstern India Plywod Ltd.
v. Conmi ssi oner of Inconme Tax, Madras(4)held that t he
expenditure incurred by the conpany a capital expenditure
and was 10(2)(xv). The Hi gh Court ~Trust Conpany V.
Jackson(5) Du#(1l) and some other cases Madras(4) held that
the expenditure raise a | oan by debenture was therefore not
deducti bl e under s. relying on European investnent and Ascot
Gas Water Heaters v. drew a distinction between t he
borrowing of <capital and securing nerely tenporary or
day-to-day accomodation or banking or trading facilities.
According to the High Court, the expenses for -~ borrowng
capital could not be treated as revenue expenditure. Thi s
di stinction may be valid in English Law but we are unable to
appreciate how the distinction is valid under the Indian
Income Tax Act. As the decision is mainly based on this
distinction and relies inter alia on In re Tata Iron and
Steel Co. Ltd.(") and Nagpur Electric and Light Co. .
Conmi ssi oner of Incone Tax (2 we nust with respect hol d that
the case was wongly decided.
I n Vi zagapat nam Sugars and Refinery Ltd. v. Conm ssioner of
I ncome Tax(") the Andhra Pradesh H gh Court relying on Texas
Land and Mrtgage Conpany V. WIlliam Holtham(3) and the
decision in Wstern India Plywod Ltd. v. C.1.T., Madras(4)
held that on the facts and circunstances of that case,
brokerage and conmi ssion of four annas on every maund  of
sugar paid by

(2) 6 1.T.C. 28. (3) 3 T.C 255.

(1) 1 1.T.C 125. (4) 38 I.T.R 533.

(5) 18 T.C. 1. (6) 24 T.C 171.
(7) 47 1. T.R 139.

955

the assessee conmpany was not revenue expenditure but capita
expendi ture. In our opinion, the derision, as far as the
brokerage was concerned, was wong, but we do not say
anything in this case with respect to the decision as far as
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the conmi ssion on sale of goods was concerned.

The Calcutta H gh Court exam ned the question in great
detail in Sri Annapurna Cotton MIIls Ltd. v. Conm ssioner of
Income Tax(1), Bachawat, J., held that the loan of Rs. 10
| akhs obt ai ned by the company was an asset or advantage for
the enduring benefit of the business of the assessee. He
pl aced reliance on a nunber of cases, sone of which we have
al ready considered. But we are unable to agree that a |oan
obtained can be treated as an asset or advantage for the
enduri ng benefit of the business of the assessee. A loan is
aliability and has to be repaid and, in our opinion, it 1is

erroneous to consider a liability as an asset or an
advantage within the test laid down by Viscount Cave and
approved and applied by this Court in many cases. Si nha,
J., after referring to a nunmber of cases, felt that the

raising of capital by issue of debentures was a recognised
node of raising capital and he felt that the decided cases
had |aid down the proposition that borrowi ng noney by the
i ssue of debentures was an acquisition of capital asset and
that any comm ssion or expenditure incurred in respect
thereof was of a capital nature and not to be considered as
in the nature of revenue. He was inpressed by the fact that
not a single case to the contrary was brought to his notice.
But we have to decide the case on principle, and wth
respect it seens to us'that he erred in treating the | oan as
equivalent to capital for the purpose of s. 10(2) (xv) of
the Act.

In S. F. Engineer v. Conmissioner of i ncone Tax
(2) the Bonbay Hi gh Court held that the expenditure incurred
for raising loan for the carrying on of a business cannot in
all cases be regarded as an expenditure of a capital nature.
On the facts of the case they held that as construction and
sale of the building was the sol e business of the firm and
the building was its stock-intrade, and the | oan was raised
and used whol ly for the purpose of acquiring this stock-in-
trade and not for obtaining any fixed assets or raising any
initial capital or for expansion of the assessee’s business,
the expenditure incurred for the raising of loan was not an
expenditure of capital nature but revenue expenditure.
Al t hough the conclusion of the Hi gh Court was correct, we
are not able to agree with the principle that the nature of
the expenditure incurred in raising a | oan woul'd depend upon
the nature and purpose of

(1) 54 1.T.R 592 (2) 57
. T.R 455.
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the | oan. A loan may be intended to be used for the

purchase of rawmaterial when it is negotiated, but the
conpany nmay after raising the | oan change its nind and spend
it on securing capital assets. |Is the purpose at the tine
the loan is negotiated to be taken into consideration or the
purpose for which it is actually used ? Further suppose that
in the accounting year the purpose is to borrow and buy raw
material but in the assessnent year the conpany finds it
unnecessary to buy rawmaterial and spends it on capita

assets. WII the income tax officer decide the case wth
reference to what happened in the accounting year or what
happened in the assessnent year ? In our opinion, it was

rightly held by the Nagpur Judicial Conm ssioner in Nagpur
Electric Light and Power Co. v. Commissioner of Income
Tax(1l) that the purpose for which the new | oan was required
was irrelevant to the consideration of the question whether
t he expenditure for obtaining the loan was revenue
expendi ture or capital expenditure.

To sunmmarise this part of the case, we are of the opinion
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that (a) the |l oan obtained is not an asset or advantage of
an enduring nature; (b) that the expenditure was nade for
securing the wuse of nobney for a certain period-, and (c)
that it is irrelevant to consider the object with which the
| oan was obtained. Consequently, in the circunstances of
the case, the expenditure was revenue expenditure within S

10(2) (xv).
The last contention of M. Desai is that even if it is
revenue expenditure, it was not laid out wholly and

exclusively for the purpose of business. Subba Rao, J.,
reviewed the case Ilaw in Conmssioner of Incone Tax v.
Mal ayal am Pl antation(1) and observed as follows :

"The expression "for the purpose of the

busi ness" i's wider in scope t han t he
expression "for the purpose of ear ni ng
profits:" Its range is wide : it may take in
not only the day to day running of a business
but al'so the rationalisation of its
admi ni'stration and. noderni zation of its
machi nery; it may include neasures for the

preservation  of the ~business and for the
protection of -its assets and property from
expropriation, coercive process or assertion
of hostile tide; it may also conprehend pay-
ment 'of statutory dues and taxes inposed as a
precondition to conmence or for carrying on of
a business; it nmay conprehend many other acts
i ncidental to the carrying on of a business."

(1) 6 1.T.C 28. (2)[1964] 7 S.C.R 693: 53
l.T.R 140.
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M. Desai says that the act of borrowi ng noney in this case
was not 'incidental to the carrying on of -a business. We
are unabl e to accept this contention. In Eastern
I nvestments Ltd. v. Commi ssioner-of |Incone Tax(") this Court
held that the Eastern Investments Ltd., an investnent

conpany, when it borrowed noney on debentures, the /interest
paid by it was incurred solely for the purpose of making or
earni ng such inconme, profits or gains within the purview of
S. 12(2) of the Indian Incone Tax Act. It held on a review
of the facts that the transaction was  voluntarily entered
into in order indirectly to facilitate the running of the
business of the conpany and was made on the ground of
conmer ci al expediency. This case, in our opinion, ~directly
covers the present case, although M. Desai suggests  that
the case of an investnment company stands on a different
footing fromthe case of a manufacturing conpany. In sone
respects, their position may be different but in determning
the question whether raising noney is incidental "to a
busi ness or not, we cannot discern any difference between an
i nvest ment conpany and a manufacturing conpany. W may
mention that in that case this Court was not considering
whet her the expenditure was in the nature of a capita

expenditure or not, because it was agreed all through  that
the expendi ture was not in the nature of capita

expenditure, and the only question which this Court dealt
with was whether the expenditure was incurred solely for the
pur pose of making or earning incone, profits or gains.

The case of Dharanvir Dhir v. Conm ssioner of Incone Tax(1l)
al so supports the conclusion we have arrived at on this part
of the case. It was held in that case that the paynent of
interest and a sumequivalent to 11/16th of the profits of
the business of the assessee in pursuance of an agreenent
for obtaining loan fromthe I ender were in a comercia

sense expenditure wholly and exclusively laid out for the
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pur pose of the assessees business and they were, therefore,
deducti bl e revenue expenditure.

Bef ore we conclude we nmust deal with the point raised by M.
Sastri that the High Court erred in lawin preferring the
findings of the Income Tax Officer to that of the Appellate
Tri bunal . It is not necessary to decide this question but
it seenms to wus that in a reference the H gh Court nust
accept the findings of fact nade by the Appellate Tribuna
and it is for the person who has applied for a reference to
chall enge those findings first by an application under s.
66(1). If he has. failed to file an application under

(1) 201.T.R 1. (2) [1961] 3 SSCR 359 : 42 1.T.R 7.
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S.66(1) expressly raising the question about the validity of
the findings of fact, he is not entitled to urge before the
H gh Court that the findings are vitiated for one reason or
the other.

To conclude we hold that the expenditure of Rs. 84,633/- was
not in the nature of capital expenditure and was |aid out or
expended “ wholly ~and exclusively for the purpose of the
assessee’ s business. The answer to the question referred,

therefore, nust be inthe ~affirmative. The appeal is
al  owed, the judgnment of the Hi gh Court set aside and the
guestion referred  answered in the affirmative. The
appel lant will have its costs incurred here and in the High
Court.

Appeal al | owed.
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