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ACT:

I ndi an | ncone Tax Act, 1922:

Section 26A and 66(1) --Registration of firm-Partnership
entered into

bet ween a coparcener with the Karta of HUF-.--Coparcener
not bringing any cash asset, but ~contributing skill and
| abour - - Part nershi p deed--- \Wet her
val i d.

I ndi an Partnership Act, 1932:

Section 4(57)--Pannership inter se between nenbers of
HUF- - Menber contributing skill and | abour instead of cash
assets---Validity of.

H ndu Law:

Contract inter se between coparceners of HUF--One
of the coparceners not contributing any cash asset--Validity
of .

H ndu Gai ns of Learning Act, 1930:

Sections 2 and 3--Gains of learning by a Menber of
HUF- - Whet her assets of an individual
Words & Phrases: "Skill’, 'Labour’ 'Property’- Maning of.

HEADNOTE
The business being carried on by a HUF, of which the first
appel | ant was the Karta, was converted into a partnership
between the first appellant and one of his sons, who had
earlier joined the business on nonthly remuneration. The
deed of partnership executed in that behalf indicated that
the son had been admitted as a working partner, having 35
per cent share in the profits and | osses of the firmand the
remai ni ng 65 per cent share was held by the first appellant
as the Karta of the HUF. An
547
application nade for registration of the firmwas disnissed
by the Income-tax Oficer on the ground that there was no
valid partnership. This was upheld in appeal by the Appel-
late Tribunal. However, at the instance of the assessee the
matter was referred to the High Court for its opinion. The
Hi gh Court also held that there was no valid partnership

In the appeal before this Court, on behalf of the asses-
seeappel lants, it was contended that the mere fact that the
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son had neither separated fromthe HUF nor brought in any
cash asset as his capital contribution to the partnership
but was contributing only his skill and |abour, could not in
l aw detract froma valid partnership being created.

On behalf of the respondent-Revenue it was contended
that H ndu Law did not recognise any contract anmong the
coparceners inter se except in two cases, nanely, where
there was a partial partition and where a coparcener had
separate property and brought in such separate property as
capital towards consideration for becoming a partner and
that skill and | abour could not be treated as property.

Al'l owi ng the appeal by the assessee-appellants, this Court,

HELD: 1.1 It cannot be said that when a coparcener
enters into a partnership with a karta of a HUF and contri b-
utes only his skill and |abour, no contribution of any
separate asset belonging to such partner is nmade to neet the
requi rement of a valid partnership. [563 F]

12 ~The aimof business is earning of profit. Wen an
i ndi vidual' contributes cash asset to becone partner of a
partnership firmin consideration of a share in the profits
of the firm-such contribution helps and at any rate is
calculated to help the achievement of the purpose of the
firm nanely, to earnprofit. The same purpose is, undoubt-
edly, achieved also when an individual, in place of cash
asset, contributes his skill and |abour in consideration of
a share in the profits of the firm [562 D E]

1.3 Just like a cash asset, the  nental- and physica
capacity generated by the skill and | abour of ‘an individua
is possessed by or is a possession of such individual
I ndeed, skill and | abour are by thensel ves possessions. "Any
possession” is one of the dictionary neaning of ‘the word
"property’. In its w der connotation, therefore, the nenta
and physical capacity generated by skill and | abour ' of an
i ndi vi dual and indeed the skill and
548

| abour by thensel ves woul d be the property of the individ-
ual possessing them They are certainly assets /of that
i ndividual and there is no reason why they cannot  be con-
tributed as a consideration for earning profit in the  busi-
ness of a partnership. They certainly are not the properties
of the HUF, but are separate properties of the -individual
concerned. To hold to the contrary, would also be inconpati -
ble with the practical, economic and social realities of

present day living. [562 E-Q
1.4 Where an undivided nenber of a family qualifies in

technical fields -- may be at the expense of the fanmily - he
is free to enploy his technical expertise el sewhere and the
earnings will be his absolute property; he will,  therefore,

not agree to utilise themin the famly business unless the
latter is agreeable to renunerate himtherefor inmrediately
in the form of a salary or share of profits. “This, of
course, Wwll have to be the subject matter of an agreenent
between the HUF and the menber, but where there is such an
agreement, it cannot be characterised as invalid. [562 H
563 A-B, C

1.5 1t is, therefore, illogical to hold that an undi-
vi ded nenber of the family can qualify for a share of prof-
its in the famly business by offering nmoneys -- either his
own or those derived by way of partition fromthe famly --
but not when he offers to be a working partner contributing
| abour and services or much nore val uabl e expertise, skil
and know edge for making the fam |y business nore prosper-
ous. [563 C- D

1.6 In the instant case, it is not the case of Revenue
that the partnership between the first appellant as karta of
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HUF and his son was fictitious or invalid on any other
ground. Hence, the judgnent of the H gh Court cannot be
sustai ned. [563 F-Q

I.P. Munavalli v. Comm ssioner of Income-Tax, Msore,
[1969] 74 | TR page 529; Ranthand Nawal rai v. Conmi ssioner of
I ncome- Tax, MP. [1981] 130 I TR page 826; Comm ssioner of
I ncome- Tex; Lucknow v. Gupta Brothers, [1981] 131 ITR 492;
approved.

Shah Prabhudas Gul abchand v. Cornni ssioner of |ncone-
Tax; Bombay, [1970] 77 | TR page 870; Pitanberdas Bhi khabha
JUDGVENT:
page 341; di sapproved.

Lachman Das v. Conm ssioner of Incone-tax, Punjab, |
1948] 16 ITR -1 35; P.K P.S. Pichappa Chettiar v. Chockalin-
gamPillai, Al.R 1934 P.C 192;

549

Finn Bhagat Ram Mohanl al' v. Conm ssioner of Excess profits
Tax; Nagpur, [1956] 29 | TR page 521; Jitmal Bhuramal v. CT,
(1964) | 44 1 TR 887 (SC); and Jugal Kishore Bal deo Sahai v.
CIT, [ 19671 63 | TR 238 S.C.; Commi ssioner of Income-tax v.
Sir Hukunthand Mannalal ~and Co., [1970] 78 |ITR 18; and
Rat anchand Darbarilal v. Commissioner of Income Tax, (1985)
155 I TR 720; referred to.

2. The definition of the term "l earning"” under Section 2 of
the Hindu Gins /of Learning Act, 1930 is very wde and
al nost enconpasses wi'thin its sweep every acquired capacity
whi ch enables the acquirer of the capacity "to pursue any
trade, industry, profession of vocation in life". The dic-
tionary meaning of "skill" inter alia, is: "the famliar
"knowl edge of any science, art, or handicraft, as shown by
dexterity in execution-or performance; technical  ability"

and the neaning of "labour" inter alia is:~ "physical or
nental exertion, particularly for some useful or  desired
end." \Wether or not skill and | abour would squarely fai

wi t hin the traditional jurisprudential connotation of

property e.g. jura in re propria, jura in re aliena, corpo-
real and incorporeal etc. nay be a noot point but it cannot
be denied that skill and | abour involve as well as’ generate
nmental and physical capacity. This capacity is inits very
nature an individual achievement and normally varies from
individual to individual. It is by —utilisation of this
capacity that an object or goal is achieved by the person
possessi ng the capacity. Achi evenent of an object or goal is
a benefit. This benefit accrues in favour of the individua

possessing and utilising the capacity. Such-individual my,

for consideration, utilise the capacity possessed by him
even for the benefit of some other individual. The nature of
consideration wll depend on the nature of ‘the contract
bet ween the two individuals. [562 A-D

Mulla’s H ndu Law, referred to.

&
Cl VI L APPELLATE JURI SDICTION: Civil Appeal No. 1187 (NT)
of 1976.

From t he Judgnent and order dated 22.7.75 of the Bonbay
H gh Court in I TR No. 95 of 1965.
Hari sh N. Salve and Ms. A K Verma for the Appellants.

S.C.  Manchanda, K. P. Bhatnagar and Ms. A Subhashin
for the Respondent.
550
The Judgnent of the Court was delivered by

QJHA, J. - This appeal by special |eave has been pre-
ferred against the judgment dated 22nd July, 1975 of the
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Bonbay High Court in|I.T. Ref. No. 95 of 1% nade under
Section 66(1) of the Indian Incone-tax Act, 1922. The as-
sessnent year under reference was 1%i-62.

Chandr akant Manilal Shah was the Karta of a Hi ndu undi-
vided famly (HUF) and the fam |y was carrying on business
of cloth. Naresh Chandrakant, one of the sons of Chandrakant
Mani | al Shah, joined the business on a nonthly salary of Rs.
100/ - since about April 1959. It was asserted that wth
effect from 1st November 1959 the busi ness had been convert-
ed into a partnership between Chandrakant Mnilal Shah as
Karta of HUF and Naresh Chandrakant. The deed of partnership
executed in this behalf on 12th Novenber, 1959 i ndicated
that Naresh Chandrakant. = had been adnmitted as a working
partner with effect from 1st Novenber, 1959 having 35 per
cent share in the profits and losses of the firm and the
remai ni ng 65 per cent share was held by Chandrakant Manila
as the Kartas of the HUF. An application was made for regis-
tration of the firmwhich was dism ssed by the Inconme-tax
officer on the ground that there was no valid partnership
The view taken by the Inconme-tax officer was upheld in
appeal by the Appellate Assistant Conm ssioner. On further
appeal, the Incone-tax Appellate Tribunal also came to the
same concl usion that there was no valid partnership and the
busi ness consequently nust be taken to continue in the hands
of the joint fam|ly. However, at the instance of the asses-
see the followi ng question was referred by the Tribunal to
the High Court for its opinion:-

Whet her. on the facts and in the circunstances
of the case, there was a valid partnership
under Annexure A" between Shri Chandrakant,
as the Karta of the HUF and Shri- Naresh, a
nmenber of the famly?

The Hi gh Court by the judgment under appeal answered the
af oresaid question in the negative, in favour of the Revenue
and against the assessee. In doing so, it relied on an
earlier decision of that Court in Shah Prabhudas Gul abchand
v. Comm ssioner of I|ncome-tax, Bombay, 119701 (77) I'TR page
870. It is against this judgnent that the assessee has’' cone
up in appeal to this Court.

It has been urged by the | earned counsel for the appel-
lants that the nere fact that Naresh Chandrakant had neither
separated fromthe HUF nor brought in any cash asset as  his
capital contribution to the partnership
551
but was contributing only his skill and |abour, could not in
| aw detract froma valid partnership being created. ~ Learned
counsel for the respondent, on the other hand, ~ contended
that the viewtaken in this behalf by the Tribunal and the
Hi gh Court was correct and was not only supported by the
decision relied on by the High Court referred to above but
al so by another decision of the Gujarat H gh Court “in Pitam
berdas Bhi khabhai & Co. v. Conmissioner of Incone-tax,
CGujarat [1964] (53) |ITR page 341

Having heard |earned counsel for the parties, we -are
inclined to agree with the subm ssion made by | earned coun-
sel for the appellants. In our view, this contention derives
full support fromthe view of the Judicial Conmittee of the
Privy Council in Lachhman Das v. Conm ssioner of |ncome-tax,
Punjab [1948] (16) I TR page 35. There the question which
fell for consideration was:-

"Whether in the circunmstances of this case

there could be a valid partnership between
Lachhnman Das as representing a H ndu undivi ded
famly on the one hand and Daulat Ram a
menber of that undivided H ndu fanmily in his
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i ndi vidual capacity, on the other?"

In other words, the question was the sane as the one
arising in the present case but for the difference in the
factual background that, whereas in the ease before the
Judicial Conmmittee the nmenber had brought in his separate
capital, the menber in the present case clains only to be a
working partner. Does this difference in facts make a dif-
ference in principle? That is the question

In Lachhman Das, it had been urged before the Hi gh Court
for the assessee that, when a Karta of a HUF could enter
into a partnership with a stranger as held by the Privy
Council in P.K P.S. Pichappa Chettiar v. ChockalingamPilla
Al.R 1934 P.C. 192, there was no reason why a coparcener
also could not enter into such a partnership by naking
contributions in his individual capacity fromhis separate
funds. This plea was repelled by the High Court on the
ground that a coparcener could not be regarded as a stranger
so long as he continued his connection with his wundivided
famly in the capacity as a coparcener. Wile reversing the
j udgrment " of the High Court, it was held by the Privy Coun-
cil:-

"After careful consideration, their Lordships
cannot accept this vicw and on general princi-
ples ‘they  cannot find any sound reason to
di stiinguish the case of a stranger from that
of a coparcener who puts into the partnership
what is admittedly

552

his separate property held in his individua

capacity ~and unconnected w.th the famly
funds. Whatever the view of a Hondu joint
famly and its property night have been at the
early stages of its devel opnent, their. Lord-
ships think that it is nowfirmy established
that an individual coparcener, while remaining
joint, can possess, enjoy and utilise, in any
way he likes, property which was his individu-
al property, not acquired with the aid of or
with any detrinment to the joint famly proper-
ty. It follows fromthis that, to be able to
utilise this property at -his will, he nust be
accorded the freedomto enter into contractua

relations wth others, including his famly,
so long as it is represented in such transac-
tions by a definite personality like its
manager. |In such a case he retains his share
and interests in the property of the famly,
whil e he sinultaneously enjoys the benefit of
his separate property and the fruits of its
investment. To be able to do this, it'is not
necessary for himto separate hinself fromhis
famly. This nmust be dependent on other con-
siderations, and the result of a separate act
evincing a clear intention to break away from
the famly. The error of the Incone-tax O fi-
cer lay in his view that, before such a con-
tractual relationship can validly come into
exi stence, the "natural famly relationship
must be brought to an end."” This erroneous
view appears to have coloured this and the
subsequent deci sions of the Incone-tax author-
ities.

In this viewof the Hndu law, it is clear
that if a stranger can enter into partnership

with reference to his own property, wth a
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joint Hndu famly through its Karta, there is
no sound reason in their Lordships’ view to
wi t hhol d such opportunity froma coparcener in
respect of his separate and i ndi vi dua
property.

The aforesaid view of the Privy Council was approved by
this Court in FirmBhagat Ram Mohanlal v. Conm ssioner of
Excess Profits Tax, Nagpur [1956] (29) | TR page 521 but on
the facts of that case it was held that the partnership set
up in that case was not valid.

The above principle has been applied by several High
Courts to uphold the validity of a partnership between the
Karta of a HUF and an individual nenber of the famly where
the latter is taken in as a working partner. In |I.P. Minav-

alli v. Conm ssioner of |Inconme-tax, Mysore [1969] (74) |ITR
page 529, it was held by the Mysore H gh Court, after refer-
ring to

553

the decision of the Privy Council in the case of Lachhmandas

(supra) ‘and of “this Court in the case of Bhagat Ram
(supra): -
"So it i's clear that the Supreme Court
di d not “di ssent fromthe opinion expressed by
the Privy Council that "in respect of their
separat e or undivided property" the coparcen-
ers of a Hindu joint fam ly, even though they
had ' not become divided fromone another and
there ‘had been no partition of the fanmly
properties could becone partners of a firm of
which the joint Hndu famly represented by
its kartais itself a partner.
If a partner by putting into the partnership
by way of his capital his separate property or
the property which he obtained at a partition
on division and thus can beconme a partner with
the famly represented by its karta, it 1is
difficult to understand how such a partnership
cannot cone into being and why a coparcener
who continues to remain a nenber of the copar-
cenary cannot becone a working partner of a
firmof which he and the fam |y represented by
its karta are the partners. In Lachhman Das’s
case the coparcener placed at the disposal of
the firmas his capital his separate property,
and in the case of a working partner he  con-
tributes his. skill or |abour or both as the
case may be. If the partnership.is permssible
in one case, it would be difficult.to assign
any reason for reaching the conclusion that it
is not permssible in the other."
In Ranchand Nawal rai v. Conm ssioner of
I ncome-tax, MP. 119811 (130) | TR page 826, it
was held by the Madhya Pradesh Hi gh Court as
her eunder : -
"it wll be clear fromthe facts of the case
of Firm Bhagat Ram Mohanlal [1956] (29) |ITR
521 (SC) that the question whether a coparcen-
er can enter into a valid partnership with the
karta of his famly by contributing nmerely
skill and | abour did not arise for decision
The only question in the case was whether the
i ndi vidual nenbers of a HUF can, without
contributing anything, becone nmenbers of a
partnership constituted between the karta and
strangers. This question had necessarily to be
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answered in the negative on the settled view
that when a karta enters into a partnership
with strangers it 1is the karta alone who
becomes the partner. The observations of the
Supreme Court that (p.526): "If nenbers of a
coparcenary are to be

554

regarded as having beconme partners ina firm
with strangers, they would al so becone under
the partnership |aw partners inter se, and it
woul d cut at the very root of the notion of a
joint undivided famly to hold that wth
reference to coparcenary properties the nmem
bers can at the sane tine be both coparceners
and partners", as contained in the passage
guot ed -above, nust be limted to the facts on
whi ch Fi rm Bhagat Ram Mbhanl al ’s case [1956]
(29) ITR 521 (SC) was decided. The Supreme
Court~ in the sane passage referred to the
deci sion of the Privy Council in Lachhrnandas’
case [1948]  (16) ITR 35 (PC) and did not
di sapprove of it. If a coparcener by contrib-
Uing his separate property can enter into a
valid partnership with the karta of his fam -
ly, as held by the Privy Council in Lachhman-
das’ case, there seens no valid reason why a
coparcener cannot, by contributing nerely his
skill. ‘and |abour, enter into ‘a partnership
with the karta. If the fornmer does not cut at
the root  of the notion of the joint Hindu
famly, the latter also does not. Even in the
case of the fornmer, the partnership property
will consist of the contribution nade by the
karta fromthe coparcenary property and the
contribution mde by the coparcener of his
i ndi vi dual property- Both taken together would
becone partnership property in which'all the
partners woul d have interest in proportion to
their share in the joint venture of the  busi-
ness of partnership (Narayanappa v. Bhaskara
Knshnappa, AIR 1966 SC 1300, 1304 (para 5). If
in such a situation the coparcener entering
into the partnership can be a partner in
relation to coparcenary property contributed
for the partnership business, there can be no
difficulty in holding that the same result
woul d foll ow when the coparcener entering into
a partnership only contributes his skill and
| abour. In the forner case, as stated by the
Privy Council in Lachhmandas’ case [1948] (16)
ITR 35, the coparcener entering “into the
partnership, retains his share and interest in
t he famly property while si mul t aneousl y
enjoying the benefit of his separate property
and the fruits of its investnment. In the same
way, it can be said that inthe latter case
the coparcener retains his share and interest
in the property of the famly while simultane-
ously enjoying the benefits of his skill and
| abour which he contributes as consideration
for formation of the partnership and for
sharing profits.

Learned standing counsel for the departnent
further sub-

555
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mtted that as the profits earned by a part-
nership in which the contribution of capita

is only of joint family funds fromthe side of
the karta would ensure to the benefit of the
entire joint fanmly being earned with the help
of the joint famly funds, a coparcener who
only contributes his skill and |abour for
becomi ng a partner cannot claimany share in
the profits as his separate property and,
therefore, there cannot be any valid partner-
ship. Learned counsel in this connecti on
relied upon the case of V..D. Dhanwatey v. CT
[1968] (68) |ITR 365 (SC). Dhanwatey’'s case has
to be read along with the case of CIT v. D.C
Shah [1969] (73) ITR 692 (SC). In Dhanwatey’s
case [19681 (68) ITR 365 (SC) a karta of a HUF
who entered into a partnership was paid a
salary fromthe partnership and it was held
that the salary incone was the inconme of the
HUF.. The basis of the decision was that the
sal ary was paid because of the investrments of
the assets of the fanmily in the partnership
busi ness and there was a real and sufficient
connection between the investnents from the
joint famly funds and the remuneration paid
to the karta. In Shah's case [1969] (73) |ITR
692  (SC) also the karta entered into a part-
nershi p and was paid remuneration. But as the
remuneration was paid for the specific acts of
managenment. done by the karta resting on his
personal —qualification and not  because he
represented. the HUF, it was held that the
remunerati on was his individual incone. Apply-
ing the sane principle, if a coparcener be-
cones a working partner in a partnership wth
the karta and gets-a share in profits in
consi deration of the skill and | abour contrib-
uted by him his share in the profits would be
his separate property for the profits /‘com ng
to his share would be directly related to his
skill and | abour and not to be investments  of
the joint famly funds in the business. ~ The
guestion, however, whether a coparcener enter-
ing into a partnership with the karta does
really contribute any |abour or skill for the
managenment of the partnership business in
which he 1is given a share in profits is a
guestion of fact which will have to be deter-
mned in the light of the circunstances of
each <case. In case it is found that there is
no real contribution of skill or |abour by the
coparcener for sharing the profits, the part-
nership wll be held to be unreal and ficti-
tious but that is an entirely different thing
from saying that there cannot at all be a
valid partnership between the karta and a
coparcener when the latter only con-

556

tributes his skill and |l abour and is nerely a
wor ki ng partner. In our opinion, the argunent
that as the capital investnent in the partner-
ship is only of the funds of the undivided
famly, there cannot be any partnership

cannot be accepted.

The concl usi on reached by us is fully support-
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ed by a decision of the Mysore High Court in
I.P.Munaval li v. CIT [1969] (64) |ITR 529, with
which we respectfully agree. The Bonmbay Hi gh
Court in Shah Prabhudas Gulabchand v. CT
[1970] 77 I1TR 870 took a contrary view Wth
great respect and for the reasons gi ve
above, we are unable to agree with

I n Conm ssioner of |ncome-tax, Lucknow v.
Gupta Brothers [1981] 131, |ITR 492, the Alla-
habad Hi gh Court took the sanme view when it
said :-
"The observations of the Privy Council that a
partnership  can be, forned wth a junior
nmenber by the karta qua his separate property
is by way of illustration of a particular
eventuality when the separate property consti -
tutes consideration for the induction of a
junior menber into the partnership. It cannot
be read as being exhaustive of cases where
consideration nay take other forns.Now, as
I'abour and skill woul'd also be consideration
as contenpl atedby the Contract Act, a wvalid
partnership ‘had cone into existence, which
ought “'to have been registered.”

Learned counsel for the respondent has |aid considerable
enphasis on two points. Firstly, it was urged that H ndu Law
does not recogni se any contract anong the coparceners inter
se except in two cases, nanely, where thereis a partia
partition and where a coparcener has separate property and
brings in such separate property as capital towards consid-
eration for becoming a partner. Wile el aborating the first
point, it has been urged that if, even in a case where there
is neither partial partition nor any separate property is
brought in by the coparcener as consideration for the ' part-
nership it is held that a valid partnership can still come
into existence, it would create ~an anonmlous situation
i nasmuch as such coparcener woul d be having an interest in
the coparcenary property both as a coparcener and  partner
Reliance in. this behalf has been placed on the follow ng
observations made in the case of Bhagat ~Ram Mhanla
(supra):

"I'f nmenbers of a coparcenary are to be regard-
ed as having beconme partners ina firm wth
strangers, they would al so becone under the
partnership law partners inter se, and it
woul d

557

cut at the very root of the notion of a joint
undivided famly to hold that with reference
to coparcenary properties the nmenbers can at
the sane tinme be both coparceners and part-
ners.

The second poi nt enphasi sed by | earned counsel for the
respondent is that skill and | abour cannot be treated as
property.

It nmust be confessed that the observations made in" the
case of Bhagat Ram Mohanl al (supra) relied upon do appear to
support the contention of the Revenue. In the case of Firm
Bhagat Ram Mbohan Lal v. 'CEPT[1956] (29) |I.T.R 521 (S.C),
a partnership had been entered into in 1940 between Mbhan
Lal (M and two outsiders (R&G), Madmttedly representing a
HUF consisting of hinself and his two brothers Chotelal (O
and Bansilal (B). In 1944, the HUF got divided and, conse-
gquently, the firmwas reconstituted with five partners viz.
the two outsiders (R&G, M C and B. This, according to the
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Revenue, had resulted in a "change in the persons carrying
on the business" |eading to certain consequences adverse to
the assesses in the context of the Excess Profits Tax Act.
The firmattenpted to get over the difficulty in tw ways:
(a) It was contended that, even initially, in
1940, the firmmust be considered as having
been constituted with all the five persons, R
G M Cand B, as partners; in other words
when Mentered into the partnership on behalf
of the HUF, the consequence was that not only
he but his two undivided brothers B & C al so
becanme partners in the firmin their individu-
al capacity; and
(b) I't was suggested that when Mentered into
the partnership agreerment in 1940, all the
three coparceners M C & B, could be regarded
as having entered . into the contract as kartas
of "(i.e; representing) the HUF
Both 'these contentions were negatived. So far as the
first contention was concerned, the Court observed that it
coul d be disposed of as being an afterthought opposed to the
factual findings in the case. However, the Court proceeded
to observe that it was difficult to visualise a situation,
whi ch the appellants contended for, of a HUF entering into a
partnership with strangers through its karta and the junior
nenbers of the fanmily also beconming its partners in their
personal capacity. After referring to Lachman Das (supra)
and Sunder Singh Majithia v. CT [1942] (10) I'TR 457, (P.C)
where divided nenbers of a family were held conpetent to
carry on the erstwhile joint famly business in partnership
the Court pointed out:
558
"But in the present case, the basis
of the partnership agreenent of 1940 is that
the famly was joint and that Mbhanlal was its
karta and that he entered into the partnership
as karta on behalf of the joint famly. It is

difficult to reconcile this position with
that of Chotelal and Bansilal ~being also
partners in the firmin-their individ-

ual capacity, which can only be in respect of
their separate or divided property.’
(Enphasi s supplied).

This was followed by the observations on which ~Sri
Manchanda, |earned counsel for the Revenue has placed con-
siderable reliance. Sinilarly, so far as contention (b) was
concerned, the Court observed that "even if sucha conten-
tion could be raised consistently with the principles of
H ndu LAW, it was in the teeth of the pleadings in the case
and so could not be allowed to be raised. These passages no
doubt suggest that, in the Court’s view, an undivided nenmber
of a HUF cannot be a partner along with the karta of the
famly, except where he furnishes capital in the form of
property belonging to himin his individual right or —ob-
tained by himon a partition of the famly and that the
Court left open the question whether nore than one nenber of
a HUF can represent the famly in a partnership with outsid-
ers.

It will be apparent that this Court had rejected both
contentions of the assessee as being an afterthought or
contrary to the factual findings in the case. This was
sufficient to dispose of the case. However, the further
expressions of opinion, coming fromsuch an eni nent Judge as
Venkat arana  Ayyar, J., are entitled to the greatest weight
and respect. W, however, think that the scope of these




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 15

observations, nade in the context of the special facts and
ci rcunst ances of the case, has been magnified by the | earned
counsel for the Revenue. W nay observe, at the outset, that
hi s basic postul ate that, under the H ndu Law, there can be
no contract inter se between the undivided nenbers of the
famly is basically incorrect. This Court has recogni sed the
validity of such contract in various situations. For in-
stance, an undivided nenber of a HUF (including its karta)
can be enployed by the HUF for looking after the famly
business and paid a remuneration therefor: vide, Jitnma
Bhuramal v. CIT [1964] (44) ITR 887 ( S C) and Jugal Iri-
shore Baitleo Sahai v. CIT [1967] ( 63 ) ITR 238 S.C. Again
on the second contention which was |eft open, subsequent
decisions of this Court have held that it is open to nore
than one nmenber of a HUF to represent the famly in partner-
ship wth strangers. In Conm ssioner of Incone-tax v. Sir
Hukunchand Mannal al© and Co. [1970] (78) ITR 18, it was
559
held by this Court:
"The Indian Contract Act inposes no disability
upon nmenbers of a H ndu undivided famly in
the mtter of entering into a contract inter
se or with a stranger. A nenber of a Hindu
undi vided famly has the sane liberty of
contract -~ as any other individual: it is re-
stricted only in the manner and to the extent
provi ded by the Indian Contract Act. Partner-
shipis under section 4 of the Partnership Act
the relation between persons who have agreed
to share the profits of a business carried on
by all or -any of themacting for all: if such
a relation exists, it will not be invalid
nerely because two or nore of the persons who
have so agreed are nmenbers of a H ndu undi vi d-
ed famly."

This position has also been recognised in Ratanchand
Darbarilal v. Comm ssioner of lncone Tax [1985] (155) |ITR
720. In that case, there were two firns, one at Katni and
one at Satna, constituted by two nenbers of an undivided
famly wth others. The questi on posed however was ~ whet her
the Satna firmcould be treated as an i ndependent unit of
assessnment. This Court held that it was a question of fact
on which the Tribunal’s findings were conclusive. In this
view, it left unanswered, as academ c, the following ques-
tion on which the Comm ssi oner had sought a reference:

"Whether, on the facts and in the circum
stances of the case, the Appellate Tribuna

was justified in directing that the firm
owni ng t he Satna busi ness shoul d be registered
in spite of the fact that the nenbers of the
two HUFs entered as partners inter se- without
their effecting in the first instance a sever-
ance of joint status by partitioning ' either
partially or totally, the assets of the re-
spective HUFs?"

However, in the course of its judgnent, the
Court observed:
"The High Court obviously fell into an error

in proceeding on the footing that, without a
partition or a partial partition,. some of the
nmenbers belonging to the Hindu undi vi ded
famly could not constitute thenselves into a
partnership firm W do not think this viewis
correct inlaw It is a well-settled proposi-
tion applicable to H ndu Law that menbers of
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the joint famly and even coparceners can
wi thout disturbing the status of a joint
famly or the coparcenary, acquire separate
property or run independent business for
t hensel ves. "

560

Turning now to the specific observations on which
reliance has been placed, we do not think that they should
be read as permtting a partnership between the karta of a
HUF and its individual menber only when he brings in sone
capital but not otherwise. In the context in which they were
made, it is seen that they were only limted to point out
that there was no clai mbefore the Court, as in Lachmandas
or Mjithia that the other nenber had brought in any sepa-
rate or divided. property as capital. On the contrary, the
claim was that the coparceners of the HUF other than the
karta, who was the-co nom nee partner, should be regarded as
partners, . though they had not entered into any such agree-
ment and  had placed neither capital nor services at the
di sposal ‘of the firm It was this claimthat was held un-
tenabl e. ~Mich nore significance cannot be read into these
observations for, if ~construed too strictly and in the
manner suggested, they will - mlitate against the possibility
of a valid partnership being formed in two classes of cases
about which there can be no doubt. The first is where an
undi vi ded nenber seeks to becone a partner. by furnishing
capital which has been held permssible in Lachmandas and
approved in Firm Bhagat Ram Mohanlal itself. The other is
the case of a partnership firmon which nore than one part-
ner represents a HUF, .the validity of which has been upheld
in the cases referred to earlier. The observations cannot,
therefore, be read as precluding altogether a claim by an
undi vided nenber of a HUF that he has in- fact agreed to
becorme a partner along with the karta for genuine and ' valid
reasons. In our view, the Alahabad,” Madhya Pradesh and
Mysore decisions rightly held that the observations in Finn
Bhagat Ram Mohanl al do not militate against the formation of
a valid partnership in such cases.

This takes us on to the second point made by Srii  Man-
chanda that, though an undivi ded nmenber can, by contributing
separate capital, enter into a partnership with the karta
gua the fam |y business, he cannot do so by offering as his
contribution to the firmnot material capital but only his
| abour and skill. Wth regard to this subm ssi on nade by the
| earned counsel for the respondent that skill ~and |abour
cannot be equated with property, it nmay not be out of place
to refer to sone earlier history. As has been ‘stated in
Mulla”s Hindu Law, before the commencement of | the Hindu
Gai ns of Learning Act, 1930 (hereinafter referred to as’ the
Act) it was settled |aw that i ncone earned by a nenber of a
joint famly by the practice of a profession or occupation
requiring special training was joint fanmly property if such
training was inparted at the expense of joint fam |y proper-
ty. This being so, if such a menber of a joint famly were
to enter into a partnership with the karta of the famly to

carry on business, the fruits even of his skill and | abour
woul d have been property of the joint
561

famly and the very purpose of entering into a partnership
nanely having a share of his own in the profits of the
busi ness woul d have been defeated. In this state of law if
an agreenent was reached between such nenber of the joint
fam|ly and the karta that out of the profits of the business
a defined share wll be payable to and be the separate
property of such nenber, the agreement would have been
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illegal. Indeed such a menber would have been getting a
separate share in the profits of the business w thout naking
any contribution of his own.

However, an al nost conplete transformation in the |ega
position was brought about by the Act. Sections 2 and 3 of
the Act which are relevant in this behalf read as hereunder

"2. In this Act, unless there is anything
repugnant in the subject or context, -

(a) ’'acquirer" neans a nmenber of a Hindu
undi vided fam |y, who acquires gains of |earn-
i ng;

(b) "gains of learning” nmeans all acquisitions
of property nmade substantially by nmeans of
| earni ng, whether such acquisitions be nade
before or after the commencement of this Act
and whet her such acquisitions be the ordinary
or the extraordinary result of such | earning;

and

(c)’ "learning" nmeans education, whether
el emrentary, technical  scientific, special or
general, and training of every kind which is

usual ly i ntended to enable a person to pursue
any trade, industry, profession or avocation
inlife.
3. Notwi thstanding any custom rule or inter-
pretation of the Hindu | aw, no gains of |earn-
ing shall be held not to be the exclusive and
separate property of the acquirer nmerely by
reason of -
(a) his learning having been, in whole or in
part inparted to himby any nenber living or
deceased, of his fanmly, or with the —aid of
the joint funds of his famly or with .the aid
of the funds of any nenber thereof, or
(b) hinmself or his famly having, while he was
acquiring his |learning, been maintained or
supported, wholly (or in part, by the joint
funds of his famly, or by the funds of any
menber thereof."
562
As seen above, the definition of the term"learning" .is
very wde and al nost enconpasses within its sweep every
acquired capacity which enables the acquirer of the capacity
"to pursue any trade, industry, profession or avocation  in
life." The dictionary neaning of "skill", interalia, is:
"the fanmiliar know edge of any science, art, or handicraft,
as shown by dexterity in execution or performance; technica

ability" and the nmeaning of "labour" inter alia is: "physi-
cal or nental exertion, particularly for sone  useful or
desired end." Whether or not skill and | abour woul d squarely
fall wthin the traditional jurisprudential connotation of

property e.g. jura in re propria, jura in re aliena, | corpo-
real and incorporeal etc. may be a noot point but it ' cannot
be denied that skill and | abour involve as well as generate
nmental and physical capacity. This capacity is inits very
nature an individual achievenment and nornmally varies from
individual to individual. It is by wutilisation of this
capacity that an object or goal is achieved by the person
possessi ng the capacity. Achi evement of an object or goal is
a benefit. This benefit accrues in favour of the individua

possessing and utilising the capacity. Such individual my,

for consideration, wutilise the capacity possessed by him
even for the benefit of some other individual. The nature of
consideration wll depend on the nature of the contract
between the two individuals. As is well known, the aim of
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business is earning of profit. Wen an individual contrib-
utes cash asset to beconme partner of a partnership firm in
consideration of a share in the profits of the firm such
contribution helps and at any rate is calculated to help the
achi evenent of the purpose of the firmnanely to earn prof-
it. The sane purpose is, undoubtedly, achieved also when an
i ndividual in place of cash asset contributes his skill and
| abour in consideration of a share in the profits of the
firm Just like a cash asset, the nental and physical capac-

ity generated by the skill and | abour of an individual is
possessed by or is a possession of such individual. |ndeed,
skill and | abour are by thensel ves possessions. "Any posses-
sion" is one of the dictionary neanings of the word ' proper-
ty’. In its wider connotation, therefore, the nental and
physi cal capacity generated by skill and | abour of an indi-
vidual and indeed the skill and |abour by thenselves would

be the property of ‘the individual possessing them They are
certainly assets of that individual and there seens to be no
reason why they cannot be contributed as a consideration for
earning. ‘profit in the business of a partnership firm They
certainly are not the properties of the HUF but are the
separate properties of the individual concerned.

To hold to the contrary, we may observe, would also be
i nconpatible with the practical, economc and social reali-
ties of present day living. W no longer live in an age when
every nenber of a HUF considered it his duty to place his
personal skill and | abour at the services of the family with
no quid pro quo except the right to share ultimtely, on a
partition, in its general prosperity. Today, where an undi-
vi ded nenber of a famly
563
qualifies in technical fields - may be at the expense of the
famly - he is free to enploy his technical expertise else-
where and the earnings will be his absolute property; he
will, therefore, not agree to utilise themin the famly
busi ness, wunless the latter is agreeable to renunerate him
therefor immediately in the formof a salary or share of
profits. Suppose a family is running a business in the
manuf acture of cloth and one of its menbers becomes a tex-
tile expert, there is nothing wong in the fanly remunerat-
ing himby a share of profits for his expert services over
and above his general share in the famly properties. Like-
wise, a HUF may start running a diagnostic |aboratory or a
nursing home banking on the services of its undivided nmem
bers who may have qualified as nurses and doctors and prom
ising thema share of profits of the 'business’ by way of
remuneration. This will, of course, have to be the subject
matter of an agreenent between them but, where there is such
an agreenent, it cannot be characterised as invalid. 1t is
certainly illogical to hold that an undivided nenber of the
famly can qualify for a share of profits in the famly
busi ness by offering noneys - either his own or those de-
rived by way of partition fromthe famly - but not when he
offers to be a working partner contributing [|abour —and
services or much nore val uabl e expertise, skill and know -
edge for making the fam |y business nore prosperous.

For the reasons discussed above, we have reached the
conclusion that the decisions referred to above which sup-
port the contentions of |earned counsel for the appellants
lay down the correct legal position. The two decisions
relied on by the |earned counsel for the respondent in the
cases of Pitanberdas Bhi khabhai and Co. and Shah Prabhudas
Gul abchand of the Gujarat and Bombay Hi gh Courts respective-
ly turned on their particular facts and, if read as |aying
down a contrary rule, do not lay down good law. In this view
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of the mtter, it cannot be said that when a coparcener
enters into a partnership with the karta of a HUF and con-
tributes only his skill and | abour, no contribution of any
separate asset belonging to such parruer is nmade to neet the
requirement of a valid partnership. Reverting to the facts
of the instant case it is noteworthy that it is not the case
of the Revenue that the partnership between Chandrakant
Mani lal Shah as karta of HUF and Naresh Chandrakant was
fictitious or invalid on any other ground. Consequently, the
judgrment of the Hi gh Court cannot be sustained.

In view of the foregoing discussion, this appeal suc-
ceeds and is allowed. The judgnent of the Hi gh Court is set
aside and the question referred to the Hgh Court is an-
swered in the affirmative, in favour of the assessee and

against the Revenue. In the circunstances of the case,
however, there shall be no-order as to costs.

N P.V, Appea
al | oned.
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