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ACT:

I ndian Police Service (Regulation of Seniority) Rules 1954,
r. 3(3)(b)--Fixation of year of allotment-Oficer recruited
directly to Indian Police in 1945 is not direct recruit for
purpose of main part of r. 3(3) (b)--First proviso to r
3(3)(b) does not relate only to joint cadre -Court must not
interfere with discretion of Central Government to fix vyear
of allotnment on ad hoc basis under first proviso.

HEADNOTE:
The appellant joined the Indian Arny as a Comm ssioned
Oficer in 1942, He becane a Mjor in 1945, The

appel lant’s services were lent to the State of Wst 'Benga
and accordingly on 10-1-1949 the appellant was posted as
Conmandant of the Special Police Battalion, a post
corresponding to a senior post in the Indian Police Service
The appellant with his consent, was appointed to the West
Bengal State Police Service on 1-7-1953. On 8th Septenber
1954 the Indian Police Service (Recruitnment) Rules, 1954,
Indian Police Service (Cadre) Rules, 1954 and the |Indian
Police Service (Regulation of Seniority) Rules 1954 were
franed by the Government of India under s. 3 of the Al

India Services Act 61 of 1951. On 6th June 1955 the 1ndian
Police Service (Appointnment by Pronotion) Regul ations’ 1955
were also issued under which 25% of the senior posts were
allotted to the Indian Police Service cadre in each State.
The appoi ntnent of the appellant was outside this quota. On
31st July 1958 the appell ant was appointed on probation in
the State Cadre of West Bengal. |In Decenber 1959 he was
substantively appointed to a senior post in the Indian
Police Service and confirmed thereon with effect from 21st
July 1958. In Decenber 1958 the Mnistry of Hone Affairs
conveyed to the Governnent of West Bengal its decision to
fix the pay of the appellant in the senior scale of the
Indian Police Service nationally from 10-1-1949, the date
from which he held an Indian Police Service Cadre post
conti nuously. On 19th January 1960 the Indian Police
Service (Seniority of Special Recruits) Regulations 1960
were framed pursuant to r. 5-A of the Seniority Rul es. On
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11-10-1960 the Government of India in consultation with the
Union Public Service Commission decided to allot to the
appel lant the vyear 1948. The vyear of allotnent was
subsequent |y changed to 1947 on the basis that t he
officiation of the appellant as well as that of the junior
nost direct recruit, in a senior scale did not start be-fore
19th May 1951. The appellant filed a wit petition under
Art. 226 of the Constitution. The Single Judge, allow ng his
petition, held that the date from which the appellant
continuously officiated was 10-1-1949 and that accordingly
the year 1943 allotted to D the Junior nost direct recruit,
should also be allotted to the appellant. The |earned Judge
al so held that the first ‘and second provisos to r. 3(3) (b)
of the Seniority Rules were not applicable to the appellant.
The Division Bench in appeal agreed with the Single Judge,
that the date of continuous officiation of the appellant was
10- 1- 1949. But the Hi gh Court thought that the year 1947
allotted ‘to the appellant on the basis of his officiation
from19th May 1951 coul d not be sustai ned because the latter
date had been held by this Court to be irrelevant in Nmns
case. Non-the-less the year of allotnment 1948

575

;assigned to the appellant in the order of 11th October 1960
was sustained because it was on an ad hoc basis. Agai nst
the Hi gh Court’s order the appellant appealed to this Court
by certificate. H s contentions were: (i) that wunder the
main clause of r. 3(3) (b) of the Seniority Rules the year
1943 should be allotted to himas the said year had been
allotted to D the junior nost direct recruit; (ii) that the
first proviso to r. 3(3)(b) did not apply to him as it
applied only to those in thejoint cadre; (iii) ~that this
Court should deduct the 'P factor from the date of
of ficiation which as held by the H gh Court was 10th January
1949 and allot to him the year 1943 as the year of
allotment. Dism ssing the appeal

HELD: (i) Dwas an Indian Police Oficer recruited in
1945. He becane a nenber of the I'ndian Police Service under
sub-r. (1) of r. 3 of the Indian Pol i ce Service

(Recruitment) Rules 1954 on the date when the said’ Rules
came into force in 1954, and was not an officer recruited to
the service in accordance with r. 7 of those Rules. The
year of allotnent assigned to D was not therefore available
to the appellant under the main part of r. 3(3) (b).

(ii) The first proviso tor. 3 nowhere refers or even
renotely indicates "that it is only applicable to the

persons in the joint cadre. In fact r. 2(1) of the
Seniority Rules and the words 'State cadre’ and ’'joint
cadre’ have been defined as havi ng the meani ng

respectively assigned to themin the Indian Police Service
(Cadre) Rules, 1954. By reference tor. 7 of the /Cadre
"Rules it is apparent that what is to be deternmned is the
authority which is to appoint, to the respective cadres

i.e. in the case of State Cadre it is the State Governnent
and in the case of Joint Cadre it is the State Covernment
concer ned. The first proviso does not refer to any

appointnent to any cadre; it only deals with Regulation of
Seniority and the reference to State CGovernnent concerned is
for the purpose of fixing the date of officiation ad hoc in

consultation with the Central Government. Wen there are
several State Covernnments the consultation by the Centra

Government nust necessarily be with the State Governnent
concerned in relation to the officer who is appointed to the
cadre of that State. Wether the first proviso applies or
the second proviso applies, it is the Central Governnent
that has to determ ne ad hoc, the year of allotment after
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approving the period of officiation in consultation with the
Publ i c Service Commi ssion

(iii) In view of the judgnent in Nims case the order
assigning 1947 as the year of allotnent to the appellant on
the basis of an arbitrary date of officiation nanely 19th
May, 1951 was bad and had been quite properly struck down by
the High Court. The Hi gh Court however had no power ’to
direct the year 1948 to be fixed as the year of allotnent
for the determination of the seniority of the appellant on
the basis that was fixed on an ad hoc basis in an earlier
occasi on by the Governnent of India. Once the CGovernment of
India had on a nenorial presented by the Appellant decided
finally in supersession of its previous decision that his
year of allotment was 1947, the previous decision fixed on
ad hoc basis could not be revived. It was for the
Governnment of Indiain consultation with the Comrmission to
determine ad hoc the year of allotnent to be assigned to the
appellant in relation to the date of his conti nuous
of ficiation. This~ Court would not trespass upon the
jurisdiction of the Governnent of India to determine ad hoc
in consultation with the Conm ssion, on a consideration of
t he rel evant nmaterials, the date of the appel l ant’ s
continuous officiation and assign himan year of allotnent.
D. R Nimv. Union of India, [1967] 2 S.C. R 325, applied.
576

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appealr No. 1943 of
1969.

Appeal fromthe judgnent and order dated Decenber 22, 1967
of the Calcutta High Court in Appeal from Oiginal O der No.
551 of 1966.

The appel | ant appeared in person:

Jagdi sh Swarup, Solicitor-Ceneral, Ram Panjwani and S. P
Nayar, for respondent No. 1.

M C. Chagla, D. N Mikherjee, G S. Chatterjee for
Sukumar Basu, for respondent No. 2.

The Judgnent of the Court was delivered by

P. Jagannmohan Reddy, This Appeal is by certificate against
the judgnent of a Division Bench of the Calcutta H gh Court
dismssing the application by the Appellant under Article
226 of the Constitution of India. The Appellant who is an
I ndian Police Service Oficer holding a senior post in~ that
service made an application to fix his year of allotnment in
the service which the Governnent of India ultimtely fixed
as 1947. Wth this fixation the Appellant is aggrieved.

The brief facts which nay be necessary for consideration of
the matters in issue are that the Appellant was Conmi ssi oned
as an O ficer of the Indian Arny on the 12th April ©1942. He
was pronoted to the rank of a Major on or about 1st | Apri
"45. On 10-1-1949 the State of West Bengal feeling the need
of a Bengali Oficer to serve in the Special Arned Police
requested the Arnmy for the services of the Appellant which
the Mnistry of Defence agreed to I end. The Appellant was
relieved from the Arny and posted as a Commandant of the
Special Armed Police Battalion on 10-1-1949, which post
corresponded to a senior post in the Indian Police Service.
There is no dispute that his services were lent and that he
took charge on the 10th January 49 or that the post of a
Conmandant in the Special Arned Battalion was in the senior
scal e of Indian Police Service

VWiile serving in this capacity the Government expressed a
desire to absorb himand on the Appellant’s showing his
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willingness to be so absorbed, he was appointed to the West
Bengal State Police Service on 1-7-1953. Onh the 8th
Septenber 1954, the Indian Police Service (Recruitnent)
Rul es, 1954, Indian Police Service (Cadre) Rules, 1954 and
I ndian Police Service (Regulation of Seniority) Rules, 1954
were franed by the Government of |ndia under sub-section (1)

of Section 3 of all India Services Act LX of

577

1951 (hereinafter <called "the Recruitnent Rules". "t he
Cadre Rules" and "the Seniority Rules" respectively). On

6th June 1955 the Indian Police Service (Appointment by
Promoti on) Regul ation 1955, were al so i ssued under which 25%
of the senior posts were allotted to the Indian Police
Service Cadre in each State. It is also not disputed that
the appoi ntnent of the Appellant was outside the 25% quot a.
On 31st July 1958, the Appellant was appoi nted on probation
in the State Cadre of Wst Bengal. On 8th/ 17th Decenber
1959 he was substantively appointed to a senior post in the
I ndi an Pol'i ce Service and confirmed thereon with effect from
21st July 1958. On the 19th Decenber 1958, the Mnistry of
Hone Affairs, New Delhi, by its letter to the Chief
Secretary to the CGovernnent of Wst Bengal conveyed its
decision to fix the pay of the Appellant in the senior scale
of the Indian Police Service nationally from 10-1-1949 the
date from which he 'held an Indian Police Service Cadre post
conti nuously.
I nasmuch as no order of allotnent was given to the Appell ant
and the seniority was not fixed at the tinme of his confirnma-
tion, the Appellant made a representation on the 3rd
Noverber 1958 for fixation of his seniority and granting of
1943 as the year 01 allotnent in the Indian Police Service
Cadre, under Rules and Regul ations of the service. To this
he received a reply on 31st March 1959 from the Assistant
Secretary to the CGovernnent of West Bengal informing that it
is not possible for himto accede to the request of the
Appel l ant contained in his representation. Thereafter the
Appel l ant seens to have taken up the matter again’ by his
letter of 30-4-1959 and 22-8-1959 but there was no 'reply
t heret o. On 19th January 1960 the Indian Police Service
(Seniority of Special Recruits) Regul ations 1960 were framed
pursuant to Rule 5-A of the seniority Rules. On 11-10-1960
the Government of India on a reconsideration and in
consultation with the Service Comm ssion finally decided to
allot to the Appellant the year 1948 enclosing a letter ~ of
the first Respondent dated 14-1-1963. Thereafter a nmenoria
was presented to the President of India on 2-12-1960 asking
for 1943 as the year of allotment to which the Appell ant
received a reply on 12-2-1963. |In this letter dated 12-2-
1963 the Assistant Secretary to the second Respondent’ the
State of West Bengal inforned himof the decision of the
Governnent of India as under
"The CGovernnent of India have decided that the
seniority of Shri A R Mikherji may be
revi sed taking into account his officiation. in
senior cadre post from 19th May 1951. Since
direct recruits borne on thel. P. S cadre
post of the Wst Bengal did not start
officiating in a senior scale before this date
(19-5-1951), Shri Mikherji's case wll be
deci ded ad hoc under Reg. 3 of the I. P. S
37-1 S.C. Indial-I
578
(Seniority of Special Recruits) Regulations
read with the first proviso to Rule 3(3) (b)
1954. As the "P Factor in the Wst Benga
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was 4 vyears 19 days, Shri Mikherji my be

allotted, in nodification of this Mnistry's

letter......... to the year 1947"
Bei ng aggri eved by the assignment of the allotnment year 1947
the Appellant by his letter dated 1st July 63 made a
representation to which he received a reply on 7th Novenber
1963 enclosing a copy of letter dated 11th Cctober '63 of
the 1st Respondent the Union of India, informing him that
his representation was rejected. Thereupon he filed a
Petition under Article 226 in the Hi gh Court of Calcutta.
A Single Judge held that under the main Rule 3(3) (b) of the
seniority Rul es the date from which the Appel | ant
continuously officiated i's 10-1-1949 and accordi ngly having
regard to the fact that Shri P. Dhar who was the junior nost
direct recruit, the year of allotnent given to himviz. 1943
al so should be allotted tothe Appellant. The |earned Judge
al so held that neither the 1st proviso nor 2nd proviso to r
3(3) (b) is applicable to the Appellant. While the Division
Bench 'in appeal agreed with the Single Judge that the date
of conti'nuous officiation of the Appellant was 10-1-49, it
held that in the circunstances the year of allotnent which
was required to be determ ned by the Government of |ndia had
to be decided on an ad hoc basis. But since the date 19th
May 1951 fixed as the date of officiation was struck down by
this Court as arbitrary in D R Nmv. Union of India(l),
the High Court thought that the year 1947 allotted to the
Appel  ant on the basis of his officiating from19th May 1951
could not be sustained, nonetheless the year of allotnent
1948 assigned to the Appellant in the order of 11th Cctober
1960 was sustai ned because it -was on an ad-hoc basis. It
was however observed by the Bench that in respect of inter-
se seniority as they are not in a position to say  whether
the order of 11th Cctober 60 in so far as it fixes the
seniority of officers conplies with the requirements of
Regul ati on of 1960, interest of justice required that they
should strike down that portion of the order and ask the
Government of India to make a new decision in the l'ight of
the principles they have indicated. In the result the
Appeal was allowed and it was declared that the vyear of
allotment 1948 was correctly assigned to the Appellant and
accordingly the Government of India was directed to fix the
seniority of the special recruits in —accordance with
Regul ati on 4 of the Seniority of Speci al Recruits
Regul ati ons 1960.
The short question in this Appeal which has been argued at
some length by the Appellant personally is to ascertain the
Rul e
(1) [1967] 2 S.C. R 325.
579
which is applicable in determ ning what year of allotnent
shoul d be assigned to him A brief history of the All India
Police Services would facilitate an understanding of this
guesti on.
There was prior to 1946 a Secretary of State Service known
as the Indian Police (IP). Wwen India was to attain
| ndependence an agreenent was arrived at between the British
Governnment and the Central Governnent with the concurrence
of a nunber of Provincial CGovernments to constitute another
service on the 21st Cctober 46 known as the Indian Police
Service (IPS). Recruitnment to this latter service began on
and after the 15th August '47 when I ndi a attai ned
| ndependence and subsequently on 23-1-1950, three days
before India was declared a Republic on 26th January '50,
the Governor GCeneral in consultation with the Provincia
CGovernments pronul gated rules for framng a Cadre for Police
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Oficers known as the Indian Police Service (Cadre) Rules
1950 which canme into force on that date. After 26-1-1950
Article 312 governed the AR India Services. Under cl ause
(1) of the said Article Parlianent was enpowered by law to
constitute an Al India Service common to the Union and the
States and to regulate the recruitment and conditions of
servi ce. It al so provided that the services known before
the comencenent of the Constitution the Indian Police
Servi ce and | ndian Administrative Service shall be deened to
be services created by Parlianent wunder that Article.
Pursuant to these powers Parliament passed an Act known as
the Al India Services Act 61 of 1951 which recognised the
exi stence of the two Al India Services nentioned above.
Section 3 of that Act enpowered the Central Governnent after
consultation with the State Government concerned to make
Rules and Regulation for recruitment and conditions of
service for appointment to All India Service. Section 4
further provided that all Rules in force imediately before
the comencenent of the Act were deenmed to be Rules nade
under that Act.” The Central Government by virtue of the
powers vested in it wunder Section 3 of the Act had
promul gated 3 sets of Rules to which a reference has already
been nade nanely the Recruitnent Rules, the Cadre Rules and
the Seniority Rules. On May 14, 1956 the Indian Police
Service (Special /Recruitment) Regul ations 1957 were nmade
under Rule 9(5) of the Recruitnent Rules. 'On 19th January
1960 the Indian  Police Service (Seniority of Speci a
Recruits) Regul ations 1960 were made pursuant to C A of the
Seniority Rul es. These Regul ati ons deal with t he
determ nation of seniority -of recruits _appointed under
Special Recruitnment Regulations-, Regulation 3 of which
provides that officers appointed to Service in accordance
with that Regul ation shall be assigned a Yea" of, allotnent
in accordance with r. 3(3) (b) of the Seniority Regulations
1954. ;
580
Under sub-rule (1) of Rule 3 of the Recruitnent Rules the
Indian police Service is constituted of the follow ng
persons nanely :

(a) Menbers of the I'ndian Police;

(b) Menbers recruited to the service before

t he commrencenent of the Rules; and

(c) Persons recruited to the service in

accordance with the provisions of these rules.

Servi ce has been defined as neani ng the I'ndian

Police Service which as we have noticed was

constituted even earlier than these rules.

After the conmencenent of t he Rul es,

recruitment to the service is to be nade under

Rul e 4 by 2 nethods

(a) by conpetitive exani nation, and

(b) by promotion of substantive nenbers of a

State Police Service
Rule 6 further provides that all appointments to service
after the comencenent of the Rules shall be made by the
Central Governnent and no such arrangenents shall be nmade
except by one of the nmethods specified in Rule 4. It is with
respect to the second nmethod of recruitnent by pronotion
that we are concerned in this case as the Appellant was
appointed to the service under Rule 9. Sub-rule (5) of that
rule which was introduced with effect from 14th May '56 by
Notification dated the 9th May '57 enpowers the Centra
Covernment to pronote substantive nmenbers of a State Police
Servi ce in excess of the normal pronotion quota in
accordance wi th such regulation as the Central Governnent
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Commi ssion make from tinme totinme. In exercise of the

powers wunder this Rule the Special recruitnent Regulation
1957 was nmmde, which by Regulation 4 applied the |Indian
Police Service (Appointment by Pronotion) Regulation 1955
(hereinafter call ed the " Appoi nt ment by Pronoti on
Regul ation".). Regulation 4 of the Appointnment by pronotion
Regul ation was substituted by another Regulation 4 the
effect of which is that the Commttee in consultation wth

the Conmission nust consider the cases of nembers of the
State Police Service who on 31st Decenber ’'56 may have
conpleted not Iless than six years of service (whether
of ficiating or subst antive) in a post of Deput y
Super i nt endent of Police. Wi | e under t he origina

Regul ation 4 of the Appointnent by Pronotion Regul ation, the
Committee has to neet at intervals ordinarily not exceeding
one year and consider a case of-all the substantive menbers
of the Police Service who had on 1st January of that vyear
conpleted eight vyears ’'of’ service in a post of Deputy

Superintendent of Police. In Regulation 5, sub-Regulation
(4) and in _sub-Regul ation

581

(5)the words "Reviewor revision" were del eted. Simlarly
sub-Regulation (3) & (4) of Regulation 7 as well as

Regul ations 8, 9 and 10 were onitted. The effect of these
amendnments is that for the Special Recruits there was no
provision for the preparation of a select list referred to
in Regulation 7(3) and (4). |In thecase of the specia
recruits a list prepared by the Conmittee is sent alongwth
ot her docunments fromthe State Government to the  Comm ssion
and unl ess the Conm ssion considers any change necessary it
nerely has to approve the list. It is then for the Centra
Covernment to appoint the persons approved-in the list. The
Appellant is admittedly a special recruit within the neaning
of the provisions referred to above and his contention that
unli ke the cases of those who are to be appointed within the

25 % quota his nane need not be.included in the select |ist
to be appoi nted whenever there is a vacancy from out of that
list. Al that is necessary in his case is that" once the
Commi ssion approves the [list of  persons -selected the

CGovernment of India can straightaway appoint himand that is
what he says has been done in his case. Wiile this may be
so in our view no significance can be attached to this
difference in the nethod of recruitnent.

In so far as the question before us is concerned what we
have to see is whether the main rule 3(3) (b) ~of the
seniority Rules applies or whether his case cones wthin any
of the provisions thereto for the purposes of . ascertaining
which is the year of allotnent which can be assigned to him
It may be nentioned that subrule (1) of Rule 3 of the
Seniority Rules makes it incunbent wupon the Centra
CGovernment to assign a year of allotnment to every officer in
accordance with the provisions of that Rule. The assignnent
of the wyear of allotnment to an officer appointed to the
service after the commencenent of the Rules is governed by
the Seniority Rules which are applicable to the Appellant.
The relevant rule 3(3) (b) is as follows :

"3(3) The year of allotnent of an Oficer

appoi nt ed to t he service after t he
conmrencenent of these rules shall be
(a)......

(b) Were the Oficer is appointed to the
service by pronotion in accordance with Rule 9
of the Recruitment Rules, the year of
al | ot ment of the junior npst anong t he
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O ficers recruited to t he service in accor

dance with Rule 7 of those rules who,

officiated continuously in a senior post from
a date earlier than the date of comrencenent
of such officiation by the forner".

582

Provided that the year of allotnment of an
O ficer appointed to the Service in accordance
with Rule 9 of the Recruitnment Rules who
started officiating continuously in a senior
post from a date earlier than the date on
which any of the officers recruited to the
Service, in accordance with rule 7 of those
Rul es, so started officiating shal | be
determ ned ad hoc by the Central Governnent in
consul tation with t he State CGover nirent
concer ned,,

Provi ded further that an Oficer appointed to
the Service after the conmencenent of these
Rules in accordance with Rule 9 of t he
Recruitnent ~Rules shall be deened to have
of ficiated continuously in a senior post prior
to the date of the inclusion of his nanme in
the Select List prepared in accordance wth
the requirenents of the Indian Police Service
(Appoi nt rent by Pronotion) Regul ations franed
under Rule 9 of the Recruitnment Rules, if the
peri od of such officiation prior to that date
is approved by the Central Government in
consul tation w th the Comm ssion.

Expl anation 1. An Oficer shall be deened to
have officiated continuously in a senior post
froma certain date if during the period from
that date to the date of his confirmation in
the senior grade he continues to hold without
any break or " reversion as seni or post
ot herwi se than as a/purely tenporary or loca

arrangenent .

Expl anation 2. An O ficer shall be treated as
havi ng officiated in a senior post during any
peri od in respect of which the State
Government concerned certifies that he would
have so officiated but for his absence on
| eave or appointnment to any special ~post - or
any other exceptional circunstance.

The above rul e has been construed by this Court in DD R Nm

v. Union of

India(l), in respect of the second category to

which it was applicable nanmely an officer appointed to. the
Indian Police Service after the commencenent of the Rules.
One of us (Mylord, the Chief Justice) after analysing the
Rul e, set out the result of the analysis of the provision at
page 328 as under

"The formul a adopted works out as follows :-
(1) Fi ndi ng out the year of allotment of the
j uni ornost anong the officers recruited to the
service by conpetition who of ficiated
continuously in a senior post from
(1) [1967] 2 S.C. R 325.

583
a date earlier than the date of comrencenent
of officiation of the Appellant. But according
to the first Proviso, if the Appellant started
of ficiating continuously in a senior post from
a date earlier than the date of any officer
recruited by conpetition his allotnment had to
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be determ ned ad hoc by the Central Governnent
The second proviso limts the operation of the
first proviso by dividing the officiating
period into tw classes; first, a period
before the date of inclusion of an officer in
the Select List, and secondly the period after
that date. The first period can only be
counted if such period is approved by the
Central Governnent in consultation wth the
Commi ssion  We may here notice explanation 1
to Rule 3, because the CGovernment of India
al so say that the Appel | ant of ficiated
conti nuously as a tenporary or | oca
arr angenent Therefore according to the Rule
the Central CGovernment had to deternine ad hoc
the vyear of allotnment after approving or not
approving ~the period of officiation of the
Appel | ant before 1956".
In that ~'case also the Government of India had taken the
stand that it had determined the date of conmencenent of
of ficiation of the Appellant as~> 19th My ’'51 after
consultation with the Conmi'ssion and on that basis the
period of officiationas Superintendent of Police from 25th
June 47 to May 19, 1951 was excluded for the purpose of
fixation of seniority. At page 330 it was pointed out that
the date May 19, 1951 to begin with had nothing to do with

the finalisation of the gradation list of the 1. P. S
because it was ‘a date which had reference to t he
finalisation of the G adation |ist of t he | ndi an
Admi ni strative Services. In so far as the applicability of

that date as the crucial date for classification of officers
in the Police Service is concerned, it was held to be
arbitrary and contrary to Rule 3. In this view the inmpugned
order fixing the year of allotnent was quashed. It was fur-
ther pointed out that the contention of the Government of
India that the Appellant’s continuous officiation was a
temporary or |ocal arrangenent within Explanation 1'to Rule
3, cannot as a stop gap arrangenent |ast for eight years nor
has it been shown that the Appellant was appointed in  place
of someone as subsequently he has never been reverted.
Further the fact that he was appointed to the post at the
ti me when vacanci es occurred negatives that it was nmerely a
tenmporary arrangenent.

In view of this Judgnent we find it unnecessary to cover the
same ground again in dealing with the argunents of the
Appel | ant because in the case before us also 19th May °'51
was treated as the date prior to which the ~period of
officiation would not be deened to be approved by the
Central Governnment and which was held to be bad by the / Hi gh
Court.

584

It is clear fromthe facts stated, that the Appellant had
been hol ding a senior post in the West Bengal Police Service
no doubt, on deputation but continuously from 10-1-1949 and
was only appointed to that service in 1953 a year before the
promul gation of the Recruitnent Rules. He was however not

appointed to the Indian Police Service till after the Rules
had conme into force in 1954.
The question will therefore be howis his year of allotnent

to be determ ned? The Appellant clainms that the main rule
3(3) (b) without it being read with any of the two provisos
is applicable to himand on that basis he contends that the
year of allotnent to be assigned to himis the same as that
of Shri P. Dhar who is the junior-nost anobng the officers
directly recruited to the service in accordance with Rule 7.
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The Respondents however repel this contention and say that
Shri  Dhar was not directly appointed under Rule, 7 of the
Rul es because he was recruited in 1945 even before the
I ndian Police Service was constituted. |If as the Appellant
states Shri Dhar was an Indian Police Oficer, whether
recruited directly or pronoted under the Rules t hen
exi sting, he became a nenber of the Indian Police Service
under sub-rule (1) of Rule 3 on the date when the Rul es cane
into force in 1954 and is not an officer recruited to the
service in accordance with "Rule 7 of those rules’. The
year of allotment assigned to Shri P. Dhar wll not
therefore be available to the Appellant under r. 3(3)(b).

The Respondents however contend that the first proviso ap-
plies, as such the Central CGovernnent has to fix the year of
allotment and seniority of the applicant on ad hoc basis.
The Appellant on the other hand argues strenuously that the

first proviso does not apply to hi m because it is
applicable only to -persons in the joint cadre. Thi s
contention i's suggested by a curious process of

reasoni ng namely t hat because under t hat rul e t he
officiating date has to be deternined ad hoc by the Centra
Gover nnent in consultation with the State Gover nnent
concerned and as "the State Government concerned" is defined
as being inrelation to a joint cadre that proviso deals
only with officers inthe joint cadre and the officiating
date to be fixed ad hoc is in relationto persons who cone
into the joint cadre from States ~other than the nine
erstwhile British Indian Provinces |ike Hyderabad, Msore
etc. In our viewthe first provisoto rule 3 nowhere refers
or even renptely indicates that it is only applicable to the
persons in the joint cadre. In fact, inrule 2(i) of the
Seniority Rules and word "State cadre™ and ' joint. cadre
have been defined as having the neaning respectively
assigned to themin the Indian Police Service (Cadre) ' Rules
1954. By reference to rule 7 of the Cadre rules it is
apparent that what is to be determined is the authority

which is to appoint, to the respective cadres i.e. in the
case of State Cadre it is the
585

State Governnment and in the case of Joint Cadre it'is the
State Government concerned. The first proviso - does not
refer to any appointment to any cadre, it-only deals wth
Regul ation of Seniority and the reference to the ' State
CGovernment concerned’ is for the purposes of fixing the date
of officiation ad hoc in consultation wth the Centra
CGover nrrent . When there are several State Governnents the
consultation by the Central CGovernment nust necessarily be
with the State Government concerned in relation to. the
officer who is appointed to the cadre of that State.
Whet her the first proviso applies or the second  proviso
applies, wunder both of themit is the Central Governnent
that has to determi ne ad hoc, the year of allotment @ after
approving the period of officiation in consultation with the
Public Service Comm ssion
In view of the Judgnent in Ninms case, the order assigning
1947 as the year of allotment to the Appellant on the basis
of an arbitrary date of officiation nanmely 19th May '51, s
bad and has been quite properly struck down by the High
Court. The Hi gh Court however had no power to direct the
year 1948 to be fixed as the year of allotnment for the
determ nation of the seniority of the Appellant on the basis
that was fixed on an ad hoc basis in an earlier occasion by
the CGovernment of India. Once the Governnent of India has
on a menorial presented by the Appellant decided finally in
supercession of its previous decision that the vyear of
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allotment to be assigned to the Appellant in relation to the
date of his continuous officiation
The Appel |l ant al so contends that the date of his continuous
officiation is that which has been held by both the Single
Judge as well as the Division Bench of the High Court of
Calcutta i.e. the 10th January 49. Wile on the other hand
the learned Solicitor General as well as M. Chagl a
appearing on behalf of Wst Bengal contend that t he
of ficiation cannot comence till after he was appointed to
the West Bengal service which was only on the 1st July 53,
till then he was an Oficer in the Army with alien to the
post of a Major and cannot therefore be said to be appointed
to that service fromthe 10th January '49. The Appellant’s
answer is that the Governnent of India had in relation to
his pay deternined 10-1-1949 as the date fromwhich he is
said to be officiating and in any case the date of
continuous officiation is not fromthe date of appointnent
but from the date on which a person occupies a post and
officiates continuously without a break. It is true that
both the Courts have held that the date of the Appellant’s
officiation inthe service'is and in-arriving at this
586
conclusion they seem to have relied on a
letter to the Governnent of India dated 19-12-
1958/in which it has been stated as foll ows:
"The CGovernnent of India have decided that the
pay | of Shri Mikherjee should be fixed in the
seni or 'scale of the I"P-S. nationally from 10-
1-1949 ‘the date fromwhich he held an |ndian
Pol i ce Service post continuously".
The Di vi-si on Bench however rejected the
contention of the Respondents that July 1
1953 should be the datum date, the date from
whi ch the Appellant’s continuous officiation
conmenced. it observed
" Now, there can be no question that the
Petitioner had been officiating in the post of
a Commandant from January 10, 1949 and that he
had continuously held that post right wupto
July 1, 1953. There is nothing-in clause (b),
which shows that while officiating in a
"senior post’ the officer concerned nust be an
of ficer belonging substantively to the State
Police Service in question and coul d not be an
of ficer on deputation from sone other service
There can be little doubt that the particular
cl ause we have before us viz., clause (b) of
rule 3(3) intermis w de enough to cover. even
the period between January 10, 1949 to July 1,
1953".
In view of this finding the Petitioner strenuously contends.
that as he has already suffered a great deal and has cone to
the end of his resources this Court should, having regard to
the position taken up by the Governnent of India in its
letter referred to earlier nanely 10th January 49 as the
date from which he held. the post in the Wst Bengal Police
Servi ce continuously, which according to both the Courts was
also the date of continuous officiation and also having
regard to the 'P factor which for the State of Bengal has
been fixed by the Government of India as, 4 years 19 days,
this Court <could determne the vyear of allotnent, by
deducting the 'P factor fromthe date of officiation and
assign to the appellant the year 1943 as the year of
al | ot ment . He al so contends that in the case of Nm the
Government of India after the decision of this Court,
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determ ned the year of allotnent and assigned to him this
very date 1943. \Whatever force these contentions nmay have
we do not propose to trespass upon the jurisdiction of the
CGovernment of India to deternmine ad hoc in consultation with
t he Commi ssion, on a consideration of t he rel evant
mat eri al s, the date of the Appel l ant’ s conti nuous
officiation and assign to hima year of allotnent.
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W would therefore direct that the Governnent of India in
consultation with the Public Service Conm ssion do determ ne
and allot ad hoc the year of allotnent according to |aw
within two to three nonths, as in our view after Nims case
the position having already been clarified, it should not
take nmuch tinme to determ ne the seniority. of the Appellant.

The Appeal is accordingly allowed with costs against the
Uni on of I ndi a.
G C

Appeal al |l owed.
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