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ACT:

Arbitration Act (10 of 1940), Sch. 1, para.. 4--Appointnent
of unpire by ‘arbitrators-Wether  consent of unpire
necessary- Di sagreenent between arbitrators what is.

HEADNOTE:

Di sputes having arisen between the appellant and the
respondent, they were referred to arbitration in accordance
with an arbitration agreement. The arbitrators entered upon
the reference and- al so appointed an unpire. After the tine
for making the award had expired the appellant took the
stand that one of the arbitrators would be biased in favour
of the respondents. The respondents therefore called upon
the arbitrators to refer the matter to the unpire and also
wote to the wunmpire and the wumpire entered  upon the
ref erence. Thereafter, the appellants filed applications
under s. 33 of the Arbitration Act, 1940. The Hi gh~ Court
held that the unpire rightly entered upon the reference, and
extended the tine to enable the unpire to nake an award.

In appeal to this Court it was contended that : (1) the
appoi nt nent of the unpire was not valid because the consent
of the appointee was not obtained,; and (2) under cl. 6 of
the Arbitrati on agreenent the operation of para 4 Sch.” /| of
the Arbitration Act was excluded, and the unpire could enter
upon the reference only in the event of a difference arising
between the arbitrators and the arbitrators referred the
matter to the unpire.

Di sm ssing the appeal

HELD : (1) There is a distinction between appointnment —-and
acceptance of an office. The question of effectiveness or
perfection is ordinarily subsequent to appointnent. The

schene of arbitration proceedings indicates that the
appoi ntnent of an unpire and the acceptance of office are
two separate matters arising at different stages in the
proceedi ngs. [699 H, 700 A: 704 E]

Wen the arbitrators are required to appoint an unpire it
only nmeans that the arbitrators are to concur in appointing
the unpire. There is no particular method of appointnent of
an unpire though the wusual nmethod is by writing.
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Arbitrators who are required to appoint an unpire are under
no obligation to obtain the approval of the choice of the
person by the parties who appointed the arbitrators. |[If any
party is dissatisfied with the choice it will not affect the
validity of the appointnment; nor is the appoi nt nent
conditional wupon the acceptance of appointnment by the
unpi re. The necessity for communicati on of appointnent to
the parties as well as to the appointee depends on the
| anguage of the arbitration clause. The Arbitration Act
does not say that the appointnment of wunpire by t he
arbitrators is to be made only after obtaining the consent
of the appointee. [700 D-E; 701 D-F; 704 D E]

When the unpire assunes his office he accepts the

appoi ntnent. Acceptance nay be express or inplied. It need
not be in witing; it may be evidenced by conduct. It nay
al so be evidenced by proceeding with

696

the arbitration.~ When the unpire is called upon to proceed
in ternms of the appointnment he will either assent expressly
or by conduct to act, or hewill decline to act. [704 A-B,
D, E-F]

Mrza Sadik Husain v. Missamat Kaniz Zohra Begam L.R 38
. A 181, appli ed.

Ri ngl and v. Lowndes, (1863) 15 C.B. (N.S.) 173; 143 E R 749
and Tr adax Export ~S. A v. Vokswagenwerk A.G [1970] 1
Al E.R 420, explained and distinguished.

(2) (a) Paragraph 4 of the first schedule provides that if
the arbitra-delivered to any party to the arbitration
agreement or to the unpire a notice in witing stating that
they cannot agree, the unpire shall forthwith enter on the

reference in lieu of the arbitrators. ’'Mere is nointention
in cl. 6 of the agreenent to exclude the operation of this
par agr aph. On the contrary the agreenent shows that the

intention of the parties was that when the arbitrators
allowed time to expire w thout making the award the unpire
shoul d enter on the reference in lieu of the arbitrators.
[704 H 705 A-C]

(b) In the present case, the arbitrators, by reason of the
attitude of one of the parties could not agree to proceed
with the matter. Where one of the arbitrators declines to
act and the other is left alone in a case of this type, it
wi Il ampbunt to disagreenment between the arbitrators. [705 F-
g

(c) Failure to nake an award in tinme where the —agreenent
prescribed tinme does in. certain circunstances, amunt to
di sagreement. [705 D E]

| ossifoglu v. Counmantaros, [1941] 1 K B. 496 and Russel on
Arbitration, 18th Ed. pp. 205, 208, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 2441 and
2442 of 1968.

Appeal s by special |eave fromthe judgnent and order dated
Cctober 17, 1968 of the Bonbay High Court in Arbitration
Petitions Nos. 49 and 50 of 1968.

l. N. Shroff, for the appellant (in C A No. 2441/1968).

V. M  Tarkunde and I. N Shroff, for the appellant (in
C. As. Nos. 2442 of 1968).

S. V. Qupte, B. R Agarwala for the respondent (in both
the appeal s).

The Judgnent of the Court was delivered to

Ray, J. These two appeal s are by special |eave against | the
judgrment dated 17 Cctober, 1968 of the Hi gh Court at Bonbay
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det erm ni ng under section 33 of the Arbitration Act that the
unpire rightly entered upon the reference and further
extending the tine till 31 Decenber, 1968 for naking an
award thereof by the unpire.
Two questions arise for consideration in these appeals.
First, whether there can be any valid appointment of unpire
by arbitrators w thout obtaining consent of the appointee to
be an um
697
pire. Second, on the construction of the arbitration
agreement in the present case was the operation of paragraph
4 of Schedule: | of the Arbitration Act excluded wth the
result that the unpire could enter upon the reference only
in t he event of a difference arising bet ween t he
arbitrators
On 26 April, 1967 there was an arbitration agreement between
the partnership firm of Indian Engineering Conpany and
Keshavsi nh Dwarkadas Kapadi a. Kapadia had appointed Ms.
Chetan' Trading Company as the sole selling agent of
Kapadi a’ s, ~several productsincluding alum niumand copper
wire by -an -agreenent dated 16 Septenber, 1965. Chet an
Trading Company in their turn appointed Indian Engineering
Conpany as their sole selling agent in respect of alum nium
and copper wires. Chetan Trading Conpany term nated their
agreement with Indian Engi neering Conpany. Kapadia al so
terminated the sole selling agency with Chetan Trading
Conpany Indian Engineering Conpany contended that on the
termnation of the sole selling agency between thenselves
and Chetan Tradi ng Conpany | ndi an Engi neeri ng Company becamne
the sole selling agent of Kapadia in terns of the agreenent’
dated 16 Septenber, 1965. I ndi an Engi neering Conpany
cl ai med damages agai nst Kapadi a for breach of the agreenent.
Kapadi a cl ai ned danmages and noneys from | ndi an Engineering
Conpany. "Di sputes arose between the parties. These
di sputes were referred to arbitration in accordance with the
agreement dated 26 April, 1967.
There was a simlar arbitration agreenent between Chetan
Tradi ng Conpany and | ndi an Engi neeri ng Conmpany on~ 5 /June,
1967 in respect of their disputes and clainms against each
ot her. The arbitration agreement and the arbitrators were
identical in both the cases.
Clauses 1, 2, 5 and 6 of the arbitrati on agreenent which are
relevant for the purposes of the present appeals are as
foll ows: -

Clause (1): Al the disputes-and differences

ari sing out of

or inrelation to the said Sol e Selling Agency

Agreenent be and they are hereby referred to

the arbitration of the said Shri H. G Advan

and Shri J. N Gandhi

Cl ause (2) That the arbitration shall be
governed by them provisions of the Arbitration
Act, 1940.

Clause (5): The arbitrators shall rmake —and

publish their award within four nonths from
the date of their entering upon the reference
and they are hereby authorised to extend the
said time fromtine to tine as may be required
with the previous witten consent of both the
parties hereto.

698

Clause (6): The said arbitrators shall before
proceeding with the arbitration appoint an
umpire and in the event of any difference
arising between themthey shall refer the
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"matter to the unpire for his decision and

awar d.
The arbitrators Messrs. Advani and Gandhi held their first
neeting on 12 Septenber, 1967. At the said neeting before
entering upon the reference the arbitrators appointed an
unpire in the follow ng termns:
"M Porus Mehta failing him M. Mrzban Mstry appointed
unpire".
On 11 January, 1968 the time |laid down by clause (5) of the
agreement for making the award expired. On 14 January, 1968
the respondents wote to the appellants to obtain the neces-
sary extension of time for naking the award. The appellants
did not conply with the request and on 6 March, 1968 wote
to the arbitrators that M. Advani one of the arbitrators
woul d be biased in favour of the respondents. Thereafter,
the respondents through their solicitors called wupon the
arbitrators to refer the matter-to the unpire and also by a
separate letter called upon the unmpire M. Porus A. Mehta to
ent er on the reference as unpire appointed by the
arbitrators. M. Mehta fixed a neeting on 27 May, 1968.
The appellants raised certain objections. The neeting was
adj ourned. Anot her neeting was fixed on 17 June, 1968. At
the neeting held on 17th June, 1968 M. Mehta gave certain
directions in regard to the proceedings. and instructions
thereof and fixed 12 July, 1968 for hearing. The appellants
by letter dated 12 July, 1968 addressed to M. Mhta
contended that the consent of the unpire was not obtained
before his appointnment and therefore there was no valid
appoi ntnent of the unpire. M. Mhta fixed the neeting on
13 July, 1968 and decided to proceed with the arbitration
and adjourned the nmeeting to 20 July, 1968. The appellants
obtai ned an adjournnent on the ground that the appellants
wanted to file a petition challenging the appointnent of M.
Mehta as an unpire. M. Mehta adjournedthe matter till 30
July, 1968.
In this context of events the appellants filed applications
under section 33 of the Arbitration Act which resulted in
the order appeal ed agai nst.
Three contentions whi ch had been advanced An the Hi gh' Court
were repeated here. First, that the arbitrators before pro-
ceeding with the reference did not obtain consent of the
unpire to his appointnment as unpire, and, therefore, there
was no appoi ntment of unpire. Secondly, under clause (6) of
the arbitration agreement operation of paragraph 4 of
Schedul e | of the
699
Arbitration Act was excluded and the umpire coul d enter upon
the reference only in the event of a difference arising
bet ween the arbitrators on their di sagr eenent . No
di fference arose between the arbitrators in the present case
but only time for naking the award expired. Therefore, the
unpire had no right to enter upon the reference. Thirty
under clause (6) of the arbitration agreement, the unpire
had no right to enter wupon the reference unless the
arbitrators referred the matter to the unpire. The High
Court relied on the decision of the Judicial Comittee in
Mrza Sadik Husain v. Miussanmat Kaniz Zohra Begam and
Anr. (1) (38 I.A 181) and held that the unpire signified the
consent by taking up the office and the wunpire rightly
entered on the reference. The H gh Court held that the
contingency provided for in paragraph 4 of Schedule | to the
Arbitration Act was not excluded. The H gh Court however
said that if the Hi gh Court was wong in the view that
paragraph 4 of Schedule | to the Arbitration Act was not
excluded, expiry of tine to make an award could not be
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regarded as a disagreenent between the arbitrators. The
third contention of the appellants was also rejected by the
Hi gh Court on the ground that clause (6) of the arbitration
agreenment in the present case did not apply when the
arbitrators did not nake an award within time.
Counsel for the appellants contended that the words 'if any
appointed arbitrator or unpire | neglects or refuses to get’
occurring in section 8(1) of the Arbitration Act, 1940 nean
that one can refuse to act only after one has accepted the
appoi nt nent . This contention was supported by relying on
the follow ng observation in Russell on Arbitration, 18th
Edition, at page 212:
"Acceptance  of offices:-Acceptance of the
office by the arbitrator appears to be
necessary to perfect his appointnment. It has
been so decided in the case of an unpire, and
it would seemto be only reasonable that an
appoi nt nent shoul d not be considered effective
until -~ the person appoi nted has agreed either
expressly or tacitly to exercise the function
of the office".
Two decisions are cited in Russell in support of the view
expressed by the author. These decisions are: Ringland v.
Lowndes (7 ) (1863) 15 C.B.(N. S.) 173=143 E.R 749 and
Tradax Export S. A/ v. Vol kawnagenwerk 3 A G, (1969) 2 OB
599. The decision i'n Tradax Export case (supra) has been
affirmed by the Court of Appeal as wll appear in (1970) 1
A E.R 420.

It is important - to notice -the di stinction bet ween
appoi ntnent and acceptance of office. The present appeals
concern the appointnment of an unpire. The questions of
ef fectiveness or per-

700

fection of appointment are by the nature of t hi ngs
subsequent to appointment unless the agreement or the
statute provides otherwise. Arbitrators and unpire too are
often appointed by the parties.  Sonetines an unpire 1is
appointed by arbitrator. The constitution of the arbitra
body and the manner in which the appointnents are made are
primarily dealt with in the arbitration agreenment ~or else
the Arbitration Act wll apply. In sone cases, the
appoi ntnent of arbitrator may require special consideration
If, for instance, two arbitrators are required to be
appoi nted one by each party an appoi ntnent of arbitrator by
a party is not conplete w thout comruni cation thereof to the
ot her party. The reason in the words of Lord Denman is this
"Nei ther party can be said to have chosen an ~arbitrator
until he lots the other party know the object of his choice”
(See Thomas v. Fredricks) ( 1 847) 10 QB. 775). . Were each
party was to appoint a valuer by 31 May, 1847 and one of the
parties nom nated a referee late on 31 May and sent by that
ni ght’'s post a notice thereof to the defendant who received
it on 1 June, it was held that the plaintiff had not
nom nated a referee by 31 May. (See Tew v. Harris (1848) 11
QB. 7).
The necessity for comruni cati on of appointment of arbitrator
to the parties as also to the appointee depends often on the
| anguae of the arbitration clause. |In the Tradax Export
case, (supra) the arbitration clause was as follows : -
PR Any claimmust be made in witing
and claimant’s arbitrator appointed wthin
three nmonths’ of final discharge and where
this provision is not conplied with the claim
shall be deened to be waived and absolutely
barred".
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This is described as the usual Centrocon arbitration clause
in charterparty agreenent. It is noticeable that in the
Centrocon arbitration clause the claimant is required to
appoint an arbitrator within three nonths of final discharge
of cargo or else the claim is barred. An effective
appoi ntnent of an arbitrator in such a clause is necessary
to constitute arbitral authority within the stipulated tine
to prevent the claimfrombeing barred. Therefore, in such
a clause not only communication to the appointee but also
the acceptance of office by the appointee is essential for
ef fective appointment of arbitrator within the neaning of
the clause. A mere nom nation or appointnment unknown to the
appointee was held not to be an appointnent far Iless an
ef fective appointment of arbitrator within the neaning of
that clause. The appointnent will be effective only when
the appointed arbitrator accepts office and is armed wth
the duty and authority of an arbitrator. Even in such a

cl ause ~the stage of effective appointnent will be when he
has indicated his willingness to act in that matter.
701

In the Tradax Export case (supra) the charterers gave notice
of appointnent to the arbitrator. Three nonths expired The
ot her side contended that there was no appoi ntnent of arbit-
rator within the stipulated time. The arbitrator was not
set in motion. Neither was the arbitrator clothed with the
nmandat e of arbitrati on nor was the machinery of arbitration
i nvoked by the charterers. The appointnent of an arbitrator
there had to be perfected and inplenmented by calling upon
the appointee to act.  In the Tradax Export case (supra) the
Court of Appeal observed that if an application under
section 27 of the English Arbitration Act, 1950 ‘had been
nmade, the court would have, granted relief as explained in
Li berian Shipping Corporation 'Pegasus’ v. A King & Sons
Ltd. (1967) 2 QB. 86. Section 27 of the English Arbit-
ration Act is a special provision conferring power upon the
court to extend the time for commencenent of arbitration
proceedings where in the circunstances of the case undue
hardshi p woul d ot herwi se be, caused. This aspect indicates
that in the Centrocon cl ause comencenent of proceedi ngs by
effective- appointment is vital and that is why relief
against rigour of time clauses is granted under section 27
of the English Arbitration Act, 1950.

In the present appeals, the reference was to arbitrators and
they were required to appoint an unpire. The appointnent of
an unpire by two arbitrators neans that the arbitrators are
to coneur in appointing an unpire. There is no particular
met hod of appointnent of an unpire prescribed by the Act.
The wusual nethod of appointment of an wunpire by the
arbitrators is in witing. Arbitrators who are required to
appoint an wunpire are under no obligation to obtain the
approval of the choice of the personnel by the parties who
appointed the arbitrators. |If any party is dissatisfied
with the choice that will not affect the validity of the
appoi ntnent (See Aiver v. Collings (1809) 11 East 367-103
E.R (1045).

The appointnment by arbitrators of an unpire should be the
act of the will and judgnent the two. Such an appoi nt ment
is to be one of the choice and not of chance. [See Re.
Cassell (1829) 9 B & C 624==109 EER 232]. |If an unpire
declines the office the appointnent is ineffectual. e
arbitrators in such a case can make anot her appoi ntment of
an unpire if the arbitration agreement enpowers themto do
SO O the court can appoint an unpire in lieu of an
appoi nted unpire who refuses to act. Declining the office
will be refusal to act.
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It is, therefore, apparent that appointnent of unpire is
sonething different fromthe acceptance of office by the
unpire. The arbitrator O unpire assunes his office when he
accepts the appointnent. There is no NO authority for the
proposition that consent of the appointee is required before
an unpire is appointed by the arbitrators. The observations
in Russl|l on arbitration. 18 th Ed.

702

at page, 212 do not support that submi ssion. The decision
in Ringland v. Lowndes supra) which is referred to in
Russel | had very special features. Under the Public Health
Act, 1848 a disputed claimto conpensation was to be settled
by arbitration. Arbitrators were required to make an award
within 21 days after the appointnent or wthin extended
time, if any. If arbitrators neglected or refused to
appoint an unpire for seven days after being requested so to
do by any party the court of quarter sessions would on the

application of such party appoint an unpire. In that case
arbitrators wer e appointed in January, 1861. The
arbitrators refused to appoint an unpire. The plaintiff

applied at the Easter sessions to appoint an unpire but
failed in consequence of want of a notice of his intention
to make such application. The plaintiff thereafter gave the
required notice and the second application was nade at the

M dsunmer sessions. One Johnson was naned as unpire. But
as his consent had not been obtained no formal appointnent
was nade. A third application was nade at - the M chael ns

sessi ons and Johnson was on 14 Cct ober appoi nted unmpire and
accepted the appointnent. The question for ' consideration
was whether the appointnent- of the wunpire was at the
M dsumrer sessions or at the M chael nas sessions.  Under the
statute the award was, to be nade within three nmonths from
the wunpire,s appointnent. The unpire made- an award on 30
December, 1861. |If the appointment was in the M dsumer
sessions the Award woul d be bad.

It wll appear fromthe report (15 C.B’ (N S ) 173 at pp

178, 179 and 196-143 E.R 4 749 at pp. 752 and 759) 'that it
was the duty. and practice of the clerk of the peace to nmake
an, entry of the acts and proceedings of the -court from
Which the orders of the court were subsequently fornmally
drawmn up and no order would in the course of practice be
formally drawn up unless the assent of the umpire to act had
been previously obtained. Counsel for the board in
Ri ngl and’ s case did not strongly press the objections that’
an order 'was nade at the M dsumrer sessions because there
was no formal order of the Court in Mdsumer ' sessions.
The decision in Ringland v. Lowndes (supra) went wup on

appeal as will, appear from 17 CB. (N S ) 514.=144, ER
207, The appeal, however was on actual decision in
Tringland,s case (supra) ;is ’'to whether a party who
attended before, an, arbitrator wunder protest, Cross-

exam ned adversary’s w tnesses and called w tnesses did not
precl ude hinself from afterwards objecting t hat t he
arbitrator was proceeding without authority it will appear
at conceded that the, appointnent of Johnson as an unpire
took Place the Cctober sessions. the special provisions of
the statute, the node. of making an application to the court
of quarter Sessions, nme practice of the court in regard to
drawi ng up of

703

orders for appoi ntnent of unpire and t he specific
requi renent of consent of the appointee to an order for
appoi ntnent of unpire are all special and peculiar features
in Ringland v. Lowndes (supra) to support the view that
acceptance of unpirage is necessary for the appointment of
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the unpire.

The decision of the Judicial Conmttee in Mrza Sadi g Husain
v. Musammat Kani z Zohra Begam (supra) was on the nmeaning of
the words 'refuses to act’ occurring in section 510 of the
Code of Civil Procedure, 1882. That section conferred power
on the court to appoint a new arbitrator or unpire "if the
arbitrator or the unpire refuses to act". The, Judicia

Conmittee did not accept the construction put upon the words
"refuses to act’ by the High Courts in India that the power
of the court under section 5 10 to appoint a new arbitrator
in place of another arises only when that other had first
consented to act and thereafter refused or becane incapable.
The Judicial Committee said "it appears to their Lordships
that when an. arbitrator is nomnated by parties, his
refusal to act is signified as clearly by his refusal to
accept nomination as by any other course he could pursue.
Hs refusal to act necessarily follows, for he has not
performed the first action of all, nanely, to take up the
officel by signifying his assent to his appointnent Their
Lordships do not enter at length,into the matter as it
appears that any other construction would open the way to an
easy defeat of the provisions of the statute".

Under section 8 of the Arbitration Act ,1940 if any unpire
refuses to act and the arbitrati on agreenment does not show
that it was intended that the vacancy should not be
supplied, and the parties or the arbitrators as the case may
be, do not supply the vacancy any party nay take recourse

to the provisions of the statute for appointment of wunpire.
The construction which the Judicial Committee put upon the
words 'refuses to act’ in Mrza Sadi k Husain's case (supra)
applies to the provisions contained in the Arbitration Act,
1940. Were the arbitrators appoint an wunpire upon the

condi tion of the wunpire's acceptance of office, t he
arbitrators wlt have power to reappoint an unpire ' if the
post is refused. ’'Were, again, the arbitrators appoint an

unpire, wthout any such condition of acceptance of  office,
and the appointee declines the office, the, arbitrators in
accordance with their powers under the arbitrati on agreenent
ea appoint an unpire again. The court has also power to
appoint in lieu of an appointed unpire who refuges to act,
as stated in section 8 of the Arbitration Act, 1940. |In all
these cases the appointrment of an. unpire becomes effective

by acceptance of the office. Thereupon the power of
appoi ntnent is exhausted. |f the appointed person

704

after acceptance of office refuses to act or will ~not act

the parties have to take recourse to the court.
VWhen the unpire assumes his office he accepts the

appoi ntnent. The acceptance nmay be express or inmplied. Ile
acceptance need not be in witing. It may be evidenced by
conduct. It may be also by proceeding with the arbitration

In Mrza Sadik Husain's case (supra) both the parties by
agreement appointed arbitrators to settle their respective

rights. One of the arbitrators refused to act. The
respondents in that case declined to nominate another
arbitrator in their behalf-. The Judicial Conmittee said

that this declinature was within their rights, the reason
being that the arbitrator refused to accept office or to act
after he had been appointed. The arbitrators in the present
case conpleted their appointnment of unpire before entering
on the reference. Thereafter, it renained for the unpire to
act or to refuse to act.

The question of acceptance of appointnment of unpire arises
with reference to the stage when he is called upon to act.
The Arbitration Act, 1940 does not say that appointment of
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unpire by arbitrators is to be made only after obtaining
consent of the appointee. The arbitrators here appointed an
unpire before entering on the reference: The appoi ntnent was
not conditional upon the acceptance of appointnent by the
umnpi re. The schene of arbitration proceedings indicates
that the appointnent of unpire and the acceptance of office
are two separate matters arising at different stages in the
pr oceedi ngs. When the unpire is called upon to proceed in
terns of the, appointnent he will either assent expressly or
by conduct to act or he will decline to act.

The High Court was correct in holding that there was a valid
appoi ntnent of the unpire and the unmpire rightly entered
upon the reference. |Ile unpire’ s authority conmenced when
he entered upon the reference on being asked to proceed with
the reference

The ot her contention on behalf of the, appellants that para-
graph 4 of the First Schedule to the Arbitration Act, 1940
was excluded by clause (6) of the arbitration agreement in
the: present case is unsound. Section 3 of the Arbitration
Act provides that an arbitration agreenent, unless a
different intention is expressed therein, shall be deened to
include the provisions set out in the First Schedule in so
far as they are applicable to the reference. Paragraph 4 of
the First Schedule provides that if the arbitrators have
allowed their tinme/to expire wthout nmaking an award or have
delivered to any party to the arbitration

705

agreenment or to the unpire a notice in witing stating that
they cannot agree, the unpire shall forthwith enter on the
reference in lieu of the arbitrators. Cause (6) of the
arbitrati on agreenent does not state that only in the event
of a difference arising between the arbitrators there shal
be a reference to the unpire. There is nointentionin the
agreement to exclude the operation of paragraph 4 'of the
First Schedule to the Arbitration Act.” In the present case
the agreement provided for appointnent of unpire. The
agreenment also provided for making of the award by the
arbitrators. It is, therefore, apparent that the “intention
of the parties was that when arbitrators would allow their
time to expire without making the award the unpire would
enter on the reference in lieu of the arbitrators.

The High Court expressed the viewthat if the arbitrators
allowed the tine to expire that by itself would not ~anount

to disagreenent between the arbitrators. As to what
constitutes di sagreenent cannot be laid down in abstract or
inflexible propositions. It will depend upon the facts of

the case as to whether there was a disagreenment.  The High
Court did not agree with the view expressed iin. Russel on
Arbitration, 18th Ed. at pages 205 and 208, that failure to
nake an award in tinme where the agreenment prescribed tinme in
which the arbitrators award is to be made would anount to

di sagr eement . In Lossifoglu v. Counmantaro [1941] 1 K B.
396 the arbitration clause provided "in case the arbitrators
so appoi nted di sagree they shall appoints an unpire". One

of the arbitrators repeatedly endeavoured to arrange a
neeting with the other, but failed to arrange such a
neeti ng. The arbitrator then unsuccessfully attenpted to
obtain consent of the latter to the appointment of unpire.
Thereafter, application was made to the court for the
appoi nt nent of unpire. Disagreenment between the arbitrators
may take various shapes and forns. In the present case the
arbitrators by reason of attitude of a party in
correspondence addressed to the arbitrators could not agree
to proceed with the matter. Were one of the arbitrators
decline to act and the other is left alone it will in a case
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of this type anpbunt to disagreenment between the t wo
arbitrators. In the Present case, there was disagreenent
between the arbitrators. Time to nake the award also

expired. Therefore, fromboth points of viewthe unpire had
authority to inter upon the reference.

For these reasons, we are of opinion that the Hi gh Court was
correct in mmking the order. The appeals are dismssed.
The order of the, High Court is upheld, In view of the fact
that the tinme granted by the Hi gh Court till 31 Decenber
1968 for making the award cannot apply, the unpire Porus A. .
Mehta is |-L3Sup.d /72
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granted time for three nonths to make the award. Thr ee
nonths wll run fromthe date of service of this order by
any party to these appeals. The appellants will pay one set
of hearing fee to the respondents.

V.P.S Appeal s di sni ssed.
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