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REPORTABLE
I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 827 OF 2005

K. Chithhayan ... Appel | ant

Ver sus

State of Tam | Nadu ... Respondent

JUDGVENT

Dr. ARIJIT PASAYAT, J.

1. Chal l enge in this appeal is to the judgment of a |earned
Si ngl e Judge of the Madras Hi gh Court uphol di ng the

convi ction of the appellant for offence punishable under
Section 8 (c¢) read with Section 22 of the Narcotic Drugs and
Psychot ropi ¢ Substances Act, 1985 (in short the ‘Act’) and

sentence of 10 years rigorous inprisonment and a fine of
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Rs. 1, 00, 000/ - as was inposed by | earned Special Judge,
Sal em

2. Background facts in a nutshell are as foll ows:

Veerannan (PW1), Sub |Inspector of Police, attached to
N.I1.B. Cl.D., Salemon 16.12.1999 at about 9.00 A.M al ong
with Vellingiri (PW4), Head Constable No.910 and other Police
party on secr et i nformation wer e patrolling
Pet hanayakkamnpal aym Bus St op. They found activities of the
appel | ant /accused, who stood near the bus stop with a yell ow
col our bag on his right hand, at about 12.00 noon, to be
suspicious. P.W1 after introducing hinself, conveyed to him
that he is entitled for the conduct of the search before a
Gazetted O ficer or a Judicial Mgistrate. The accused gave
consent to be searched by the official hinself. Accordingly,
P.W1 sear ched hi's bag in t he presence of the
i ndependent witnesses nanely Durai sany (PW2), Village
Admi ni strative Assistant and Durai sanmy Assistant (PW3) and
P. W4 Head Constable and found 2 Kil ograns of Di azepam
P.W1 seized the sanme under Ex. P2 nahazar in the presence
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of the said witnesses. He took two sanples of 25 grans each
marked as M 0.2 and affixed the seal and the rest of the
contraband was seal ed, which is marked as M 0. 1. The
appel | ant/ accused was arrested under Ex.P3 arrest nmeno, a

copy of which was served on him The accused was brought to

the O fice, and a case was registered in Crime No. 91/99

under Sec. 20(b) (1) of the Act. EX.P4 printed F.I1.R was
prepared. The accused was taken to the concerned Court

along with the F.1.R and the material objects. A detailed report
under Ex.P5 under Sec.57 of’'-the Act was prepared and sent

to the higher officials. Sankarapandian (PW6), |nspector of
police, NIB CID, Salemtook up further investigation after
obt ai ni ng Ex. P5 and other relevant records fromPW1. He
proceeded to the site of occurrence and al so-to the house of

the accused, nade a search in front of the w tnesses, prepared
Ex. P7 search nmeno, examined PW 1 to 4 and recorded their
statenments. The investigating officer (PW6) made a request
under Ex.P8 to the Court for sending MO 2 for chenica

anal ysi s. Accordingly, the sanpl e was anal ysed by
Arul anandam (PW5) Scientific Assistant attached to the
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Forensi ¢ Laboratory, who found that the sanple under M Q 2
is diazepam PWD5 sent Ex.P6 report to the Court. On
19. 1. 2002 PW6 exam ned PW5 and recorded his statenent.

On conpl etion of the investigation, PW6 filed a charge sheet

agai nst the accused under Section 22 of the Act.

Si nce the accused pleaded i nnocence the trial was held.
Si x witnesses were exanmined and several exhibits and
mat eri al objects were brought on record. In his exam nation
under Section 313 of the Code of Crimnal Procedure, 1973 (in
short the ‘Code’) the accused-appellant flatly denied the
accusations. He exam ned his wife as PW1. The trial Court
found that the prosecution has been able to establish its
accusations. Two grounds were taken before the H gh Court
relating to the all eged non conpliance of the mandatory
provi sions of Sections 42(2) and the other 50 of the Act. The
Hi gh Court did not find any substance. Accordingly, ‘the

appeal was di sm ssed.
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3. In support of the appeal, |earned counsel for the
appel l ant submitted that even if the prosecution case is
accept ed intoto there is clear material to show the
contravention of the requirenents of Sections 42(2) and 50 of

the Act.

4, Learned counsel for the respondent-State supported the

judgrments of the trial Court and the H gh Court.

5. Sections 42(2) and 43 of the Act are as under

"42(2)-\Were an of ficer takes down any
information in witing under sub-section (1) or
records grounds for his belief under the
provi so/'thereto, he shall within seventy-two
hours send a copy thereof to his inmediate
official superior.

43. Power of seizure and arrest in public
pl ace. - Any officer of “any of the departnents
nmentioned in section 42 may-

(a) seize in any public place or in transit, any
narcoti c drug or psychotropi c substance or
control | ed substance in respect of which he

has reason to believe an-of fence puni shabl e
under this Act has been conmmitted, and, along
with such drug or substance, any ani mal or
conveyance or article liable to confiscation
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under this Act, any document or other article
whi ch he has reason to believe may furnish

evi dence of the conmission of an of fence

puni shabl e under this Act or any document or
other article which may furnish evidence of

hol ding any illegally acquired property which
is liable for seizure or freezing or forfeiture
under Chapter VA of this Act;

(b) detain and search any person whom he has
reason to believe to have commtted an offence
puni shabl e under this Act, and if such person
has any narcotic drug or psychotropic
substance or controlled substance in his
possessi on and such possessi on appears to
himto be unlawful, arrest himand any other
person in his conpany:

Explanation. - For the purposes of this section,
the expression "public place" includes any
publiic conveyance, hotel, shop, or other place

i ntended for use by, or accessible to, the
public."

6. So far as Section 42(2) is concerned it i's to be noted that
search was made in public place and not in a building and as

such what was applicable was Section 43 -and not Section 42

(2) of the Act. The decision of this Court in State of Punjab vs.

Bal dev Singh (1999 (6) SCC 172) is clearly applicable to the

facts of the present case. The view in Baldev Singh' s case




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 9

(supra) was re-iterated in State of Haryana v. Jarnail Singh

and Ors. (2004 (5) SCC 188).

7. So far as the applicability of Section 50 of the Act is

concerned, it is to be noted that there was search of the bag

carried by the appellant and there was no personal search. It

has been held in State of H P. v. Pawan Kumar (2005 (4) SCC

350) that when there i s no personal search and the search is

effected in relation to a bag, Section 50 of the Act has no

application.

8. Above being the position, we find no infirmty in the
j udgrment of the High Court to warrant interference. The
appeal is without nerit and is dism ssed accordingly.

(P. SATHASI VAM
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New Del hi ,
May 15, 2008
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