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PETI TI ONER
RAM BHARCSEY LAL KRI SHAN KUMAR

Vs.

RESPONDENT:
STATE OF U.P. & CRS

DATE OF JUDGVENT21/10/1971

BENCH

ACT:

Uttar Pradesh Sal es Tax Act, 1948--Ss. 3AA, 3D -Notification
under s. 3D inposing purchase tax on goods covered by s.
3AA--Validity--Scope of s. 3-D

HEADNOTE

Under s. 3AA of the Utar Pradesh Sales Tax Act, 1948 "not
wi t hstandi ng anything contained in s. 3 or 3A" tax on the
turnover of the goods specified therein was not |eviable
except at the point of sale by a dealer to the consuner.
Section 3D, incorporated into the Act |ater, authorised the
i mposition of a tax on the turnover of first purchase and on
the issue of a notification under the section no tax could
be | evi ed under any other section in respect of the goods so
notified. On the question whether the notification dated

Cctober 1, 1964 inmposing a purchase tax on oil seeds was
invalid for the reason that it contravened s. 3AA of the
Act ,

HELD : It is open to the State Government to | evy purchase
tax, in exercise of its powers under s. 3D, in respect of

goods covered by s. 3AA At the time the legislature
incorporated into the Act s. 3D it nust have been aware of
the existence of s. 3AA, yet, insub-s. (4) of s. 3D it
declared that on the issue of a mnotification under the
section, no tax shall be levied under any other section in
respect of the goods so notified. The anbit of this
provision is very wde and it clearly takes in goods
mentioned in s. 3AA. Further, the non-obstante clause does
not take in s. 3D, and if the legislature intended to

exclude the operation of s. 3D, in respect of nmatters
covered by s. 3AA nothing would have been easier than to say
So. Therefore, there are no grounds to cut- down the

anplitude of the power conferred on the State CGovernnent
under sub-s. (4) of s. 3-D. [150 H 151 D

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 240 and 241
of 1969.

Appeals from the judgrment and decree dated Decenber 18,
1968 of the Allahabad H gh Court in Cvil Msc. Wit No.
4697 of 1968.

J. P. Goyal and Sobhag Mal Jain, for the appellant (in both
the appeals).

L. M Singhvi and O P. Rana, for the respondents ( in both
the appeals).

The Judgnent of the Court was delivered by

Hegde, J. These are appeals by certificate. They are by the
same appellant and they rai se common question of |aw. Hence
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they are consi dered together

Two questions of |aw were urged on behalf of the appellant
in support of the appeals. The first contention urged was
t hat

147

Section 3-D(1l) of the UP. Sales Tax Act, 1948 (to be
hereinafter referred to as the Act) is wultra vires the
Constitution, firstly because that wunder that section
excessive |l egislative power had been delegated to the State
CGovernment and secondly on the. ground that it discrimnates
between the registered dealers who made their purchases
through |Ilicensed dealers and the registered-. dealers who
made their purchases through deal ers who are not |icensed.
The second contention taken was that-notification No. ST-
7122/ X-900( 16) 64 dated October 1, 1964 issued under S. 3-
D(1) of the Act inposing purchase tax on oil seeds is
invalidas it contravenes S. 3AA of the Act.

We have considered the first ground of attack in Gvi
Appeal s, 'Nos.” 362 and 1692 of 1969 (Ms. Sita Ram
Bi shanbhar ~Dayal~ etc. v. State of U P.) in which we have
del i vered  judgnent just now. _For ~the reasons nentioned
therein, the contention that S. 3-D(1) is ultra vires the
Constitution fails.

The only surviving question is whether the notification re-
ferred to earlier is violative of s. 3AA of the Act.

Bef ore exam ning that contention, it is necessary to set out
the, relevant facts.

The appellant is a partnership firm 1t carries on business
as dealers in roundnuts, oil seeds and Arhar. For the
assessment years 1965-66, 1966-67, the Sales-tax Oficer
Ranpur assessed’ the appellant to sal es-tax on the  turnover
of the groundnuts oil nanufactured by the appellant and to
pur chase tax on the turnover of the oil seeds and
f oodgr ai ns. The appel | ant unsuccessful l'y appeal ed ' agai nst
the assessment orders. Thereafter it took up the matter in
revision before the revising authority. There, again it
substantially failed. Aggrieved by that decision, he noved
the High Court of Allahabad for a wit of certiorar
guashi ng the | evy of purchase tax inposed on himin respect
of his purchases of oil seeds. The H gh Court rejected
those petitions. Hence these appeals.

We shall now extract the impugned notification to - the
extent,: it is nmaterial for the purpose of this appeal

It reads thus:

"Not. No. ST-7122/X-99(16)64 dated Cctober-1, 1964.

In exercise of the powers under sub-section (1) of ~ section
3-D of the Utar Pradesh Sales Tax Act, 1948 (U.P. Act No.
XV of 1948), the Governor of Utar Pradesh is | pleased to
notify that with effect from Cctober 1, 1964, the turnover
of first purchases in respect

148

of goods nentioned below shall be liable to tax | under
Section 3-D of the said Act.

Sl. Nanme of goods Rat e of tax.
NO.
1. Foodgrains including cereals and pul sesl .5 paisa
per rupee
2. Gur 3 pai sa per rupee
3. Ol seeds 2 pai sa per rupee

As per this notification a purchase tax of 2 paise per rupee
,,on the turnover of the first purchase of oil seeds is
| evi abl e. It is contended that this notification violates
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s. 3AA of the Act. Section 3AA says:

"Not wi t hst andi ng anyt hing contai ned in section
3 or 3A the turnover in respect of the
following goods shall not be liable to tax
except at the point of sale by a dealer to the
consumer, and the rate of tax shall be such

not exceeding the maximumrate for the tine
being specified in section 15 of the Centra

Sal es Tax Act, 1956, as mmy be declared by the
State CGovernment by notification in t he
Oficial Gazette:

(vi) oil seeds; that is to say, seeds
yi-el ding non-volatile oils wused for human
consunpti on, or’ in industry, or in the
manuf acture of varni shes, soap and the |iKke,
or in lubrication, and volatile oils used
chiefly in nedicines, perfunes, cosnetics and

the Iike.
2. Unless the deal er proves otherw se, every
sale/ 'hy a dealer shall, for the purposes of
sub-section (1) be presuned to be to a
consunmer .

Expl anation.--A sale of any of the goods
specified in sub-s. (1) to a regi stered deal er
who does not purchase themfor resale in the
sanme condition in which he has purchased them
or to an unregistered dealer shall, for pur-
poses of this section, be deenmed to be a sale
to the consuner."
149
This section was incorporated into the Act on April 1, 1956.
Under this section, on the goods specified therein, 'sales
tax not, exceeding the maximumrate for the tinme  being
specified in s. 15 of the Central Sales Tax Act, 1956 can be
l evied by the StateCovernment on the turnover in respect of
sal es by dealers to the consuners. Froman analysis of this
provision, we get the foll ow ng:

1. that tax to be levied is a sal es-tax;

2. levy in question is a single point |evy;
3. the point of levy is the sale by the
deal er to the consunmer and

4. the rate to be fixed by the State

CGovernment is not to exceed the
mum rate
for the tine being specified ins. 15 of the
Central Sales Tax Act, 1956.
If we hold that provisions contained in s. 3AA continue to
be in force in respect of dealing in oil seeds then the
appel l ant’s. contention that the inmpugned levy is an invalid
| evy succeeds, But the question is whether that contention
is correct.
This takes us to s. 3-D. That section reads:
"1. Except as provided in sub-section (2),
there shall be levied and paid, food each
assessnment year or part thereof, a tax on the
turnover, to be determ ned in such manner as
may be prescribed, of first purchases made by
a deal er or through a dealer, acting as a pur-
chasing agent in respect of such goods or
class of goods, and at such rates, not

max
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exceeding two paisa per rupee in the case of
foodgrains, including cereals and pul ses, and
pul ses, and five paisa per rupee in the case
of other goods and with effect from such date,
as may, fromtine to tine, be notified by the
State Governnent in this behalf.
Expl anation.-1n the case of a purchase nade by
a registered dealer through the agency of a
licensed dealer, the registered dealer shal
be deened to be the first purchaser, and in
every other case of a first purchase, made
through the, agency of a dealer, the dealer
who is the agent shall be deened to be the
first purchaser.
2. X X X X
3. X X X X
150
4. On the issue of a notification under this
section no tax shall be |evied under any ot her
section in respect of the goods so notified.
5. The provisions of the second and third
proviso to Section 3 and of Section 18, shal
mutati s mutandis apply in relation to the tax
payabl'e under this Section
6. X X X X
7. Unless the deal er proves otherwise to the
satisfaction of the assessing authority, every
purchase by or through a dealer shall, for the
pur poses of sub-section (1), be presumed to be
the first purchase by such dealer and every
sal e through a dealer shall, for the  purposes
of sub-section (2), be presuned to be sale to
a first purchaser."
For our present purpose, it is not necessary to refer to the
second and third provisos to S 3 and S. 18. It may be
noted that S. 3-D was incorporatedinto the, Act on August
1, 1958.
The contention on behalf of the appellant was that 's. 3AAis
a special provision regarding certain specified class of

goods including oil seeds whereas S. 3-D is a genera
provi si on. Hence dealings in respect of oil seeds nust _be
held to be governed exclusively by s. 3AA-In support of

his contention, the |earned ,Counsel for the appellant
called into, aid the rule of construction that a specia

provi sion excludes the application of a general ~ provision

On the other hand, it was contended on behalf of the Revenue
that power was conferred on the State Government to |evy
purchase tax in place of sales-tax in respect of any goods’
that may be notified under s. 3-D(1) subject only to the
conditions nentioned therein. According to Dr. Singhvi

| earned ' Counsel for the Revenue, the legislature<left the
guestions whether in respect of a class of goods, the
appropriate levy is

sal es tax or purchase tax as well as what is the appropriate
point of levy, to the State Governnent because a deci sion on
that question has to be taken on an assessnment of various
factors, some of which are not constant. According to him
in view of the | anguage enployed in sub-s. (4) of S. 3-D, it
is not possible to apply the rule of construction that
special legislation in respect of any particular topic
shoul d exclude the application of general |egislation

It may be noted that S. 3-D was incorporated into the Act
much later than S. 3AA. As seen earlier S. 3AA was incorpo-
rated into the Act on April 1, 1956 whereas S. 3-D was added
151
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on August 1, 1958. At the tinme the legislature incorporated
into the Act S. 3-D, it nust have been aware of the
exi stence of S. 3AA but yet in sub-s. (4) of S 3-D5 it
declared that on the issue of a notification wunder that
section, no tax shall be levied under any other section in
respect of the goods so notified. The anbit of this
provision is very wde and it clearly takes in goods
mentioned in s. 3AA

Now turning to S. 3AA it is inportant to note that it
begins by saying "notw thstanding anything contained in

section 3 or 3-A". The non-obstante clause does not take in
S. 3-D. If the legislature intended to exclude the
operation of S. 3-D, in respect of matters covered by S
3AA, nothing would have been easier than to say so. It
coul d have said "notw thstandi ng anything contained in s. 3,
3-A and S. 3-D'. But it did not choose to do that.

Therefore there are no grounds to cut down the anplitude of
the power conferred on the State CGovernment under sub-s. (4)
of S. 3-D

The Hi gh Court of Al l ahabad has consistently taken the view
that it is open to the State Governnment to | evy purchase tax
in exercise of its powers under S. 3-D even in respect of
goods covered by S. 3AA. W are in agreement wth that
Vi ew.

In the result these appeals fail and they are dismssed with
costs. One set.

K. B. N Appeal s di sni ssed.
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