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Leave granted.

Applicability of the provisions of the Enployees’ State |nsurance Act,
1948 (for short "the Act") to the rice mlls situate in the State of Andhra
Pradesh arises for question in these matters. Appellants are owners of
various rice mlls situate in the State of Andhra Pradesh. The operation in
these rice nmlls is said to be seasonal. The Act admittedly was made
applicable in relation to the rice mlls with effect from1.8.2000. Prior to
comng into force of the Act, inspections were carried out and allegedly it
was found that in the mlls nmore than 10 enpl oyees were enployed. They
were allegedly asked to conply with the provisions of 'the Act.. Wthout,
however, giving an opportunity to explain as to why they have not nmade any
contribution towards insurance, by a notice dated 20th Cctober, 2000, they
were asked to show cause stating:

"I therefore call upon to explain the reasons if any
as to why you should not be prosecuted, within a
week of receipt of this letter. If no replyis
received within stipulated time it will be presumed
that you have no valid reasons to explain and
further action will be taken accordi ngly without

any further notice."

Suits were filed before the Enpl oyees’ |nsurance Court under Section
75(1)(g) of the Act. The question which inter alia was raised therein was as
to whether the aforenentioned notice was legal. By reason of a judgnent
and order dated 30.6.2003, the | earned Enpl oyees’ |nsurance Court
di smi ssed the applications. Aggrieved thereby and dissatisfied therewth,
appeal s were preferred before the H gh Court purported to be in terns of
Section 82 of the Act. The said appeals, by reason of the inpugned order
have been di sni ssed.

M. C. Mikund, |earned counsel appearing on behal f of Appellants
woul d raise three contentions in support of these appeals, viz.,

(i) Having regard to the definitions of "enpl oyees" and "wages" as
also the applicability of the Act in relation to the factories, it was
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obligatory on the part of the authorities under the Act to determ ne
the question as to whether the establishnments are covered under the
Act or not.

(ii) The principles of natural justice, as are required in ternms of
Sections 44 and 45 of the Act, having not been conplied with, the

i mpugned notice proposing crimnal action against themis void ab
initio.

(iii) Havi ng regard to the provisions contained in Regulation 10B of the
Enpl oyees’ State |Insurance (CGeneral) Regul ations, 1950 (for short

"the Regul ations") framed under the Act, it was obligatory on the

part of the Inspector to disclose the details of the enployees as al so
the wages drawn by them and the said nandatory provisions

havi ng not been conplied with, the inpugned notice was liable to

be set aside.

M. C. S. Rajan, |earned senior counsel appearing on behal f of
Respondent, on the other hand, subnitted:

(i) The provisions of the Act as contained in Sections 38 to 45 of the
Act lay down a schene in ternms whereof statutory obligations are

on the enployer not only to pay the anmount of insurance but al so

to furnish the details and as the said statutory obligations have not
been carried out, the inpugned notice issued by the Enpl oyees’

State I nsurance Corporation (for short "the Corporation”) nust be

held to be | egal

(ii) Keeping in view the statutory obligations on the part of the
enployer, it is idle to contend that the authorities under the Act

whi |l e i ssuing notice nust disclose the details as regards the

enpl oyees as al so the wages drawn by them

(i) The Enpl oyees’ lnsurance Court as also the H gh Court has rightly
arrived at a finding that the rice mlls run by Appellants are

factories within the neani ng of Section 2(12) of the Act and, thus,

it is covered.

Bef ore we enbark upon the rival contentions raised by the |earned
counsel for the parties, we may notice certain provisions of the Act.

The Act was enacted to provide for certain benefits to enployees in
case of sickness, maternity and enploynment injury and 'to make provision
for certain other matters in relation thereto.~ The Act although extends to
whol e of India but in terms of Sub-section (3) of Section 1 of the Act, it may
cone into force on such date or dates as the Central CGovernnent may, notify
in the official gazette, appoint and different dates may be appointed for
di fferent provisions of the Act and for different States or for different parts
t her eof .

However, Sub-section (4) of Section 1 states that the Act 'at the first
instance shall apply to all factories other than seasonal factories provided
that nothing contained in this sub-section shall apply to a factory or
est abl i shnent bel onging to or under the control of the Governnent whose
enpl oyees are otherwi se in receipt of benefits substantially sinmilar or
superior to the benefits provided under this Act.

"Contribution" is defined in Section 2(4) of the Act-to nean "the sum
of noney payable to the corporation by the principal enployer in respect of
an enpl oyee and i ncludes any anount payable by or on behalf of the
enpl oyee in accordance with the provisions of this Act".

"Factory" is defined under Section 2(12) of the Act which reads as
under :
"2. (12) 'factory’ means any prem ses including
the precincts thereof\027
(a) whereon ten or nore persons are enpl oyed or
were enpl oyed for wages on any day of the
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precedi ng twelve nmonths, and in any part of which
a manufacturing process is being carried on with
the aid of power or is ordinarily so carried on, or
(b) whereon twenty or nore persons are enployed

or were enployed for wages on any day of the
precedi ng twel ve nonths, and in any part of which
a manufacturing process is being carried on

wi thout the aid of power or is ordinarily so carried
on,

but does not include a m ne subject to the
operation of the Mnes Act, 1952 (35 of 1952) or a
railway running shed;"

"Enpl oyee" and "wages" have been defined in Sections 2(9) and
2(22) of the Act and are as under

"2. (9) 'enployee’ neans any person enployed for
wages in or in connection with the work of a
factory or establishment to which this Act applies
and\ 027

(i) who is directly enpl oyed by the principa

enpl oyer on any work of ,~ or incidental or
prelimnary to or connected with the work of, the
factory or establishment, whether such work is
done by the enployee in the factory or
establishment or el sewhere; or

(ii) who is enployed by or through an i nmedi at e
enpl oyer on the premises of the factory or
establ i shnent or under the supervision of the
princi pal enpl oyer or his agent on work which is
ordinarily part of the work of the factory or
establishnent or which is prelimnary to the work
carried on in or incidental to the purpose of the
factory or establishnment; or

(iii) whose services are tenporarily lent or let on
hire to the principal enployer by the person wth
whom t he person whose services are so lent or |et
on hire has entered into a contract of service;
and includes any person enpl oyed for wages on

any work connected with the adm nistration of the
factory or establishment or any part, departnent or
branch thereof or with the purchase of raw
materials for, or the distribution or sale of the
products of, the factory or establishment or any
person engaged as an apprentice, not being an
apprentice engaged under the Apprentices Act,

1961 (52 of 1961), or under the standing orders of
the establishnent; but does not include\027

(a) any nenber of the Indian naval, mlitary or air
forces; or

(b) any person so enpl oyed whose wages

(excluding remuneration for overtime work)

exceed Rs 1600 a nont h:
Provi ded that an enpl oyee whose wages excl udi ng
remuneration for overtime work exceed Rs 1600

a nonth at any tine after (and not before) the
begi nni ng of the contribution period, shal
continue to be an enployee until the end of that
peri od;

* * *
(22) 'Wages’ neans all renuneration paid or
payable in cash to an enployee, if the terns of the
contract of enployment, express or inplied, were
fulfilled and includes any paynment to an enpl oyee
in respect of any period of authorised |eave,
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| ockout, strike which is not illegal or lay-off and
ot her additional remuneration, if any, paid at

i nterval s not exceeding two nonths, but does not

i ncl ude\ 027

(a) any contribution paid by the enployer to any
pensi on fund or provident fund, or under this Act;
(b) any travelling allowance or the value of any
travel I i ng concession

(c) any sumpaid to the person enpl oyed to defray
speci al expenses entailed on himby the nature of
hi s enpl oynent; or

(d) any gratuity payable on di scharge;"”

Section 38 occurring .in Chapter |V of the Act provides that al
enpl oyees are to be insured in the manner provided by the Act. Section 39
provi des for contributions payable under the Act in respect of the
enpl oyees.  Sub-section (4) of Section 39 of the Act reads as under

"(4) The ‘contributions payable in respect of each
wage period shall ordinarily fall due on the | ast
day of the wage period, and where an enpl oyee is
enpl oyed for part of the wage period, or is

enpl oyed under two or nore enployers during the
sanme wage period, the contributions shall fall due
on such days as nmay be specified in the
regul ati ons."

Section 40 of the Act enjoins a duty upon the principal enployer to
pay contribution at the first instance. Section 41 provides for recovery of
contribution. Section 42 provides for general provisions as to paynent of
contri butions whereas Section 43 provides for nethod of paynent of
contribution. Sections 44 and 45, which are relevant for these matters, read
as under:

"44. Enployers to furnish returns and maintain
registers in certain cases.--(1) Every principal and
i medi ate enpl oyer shall submit to the

Corporation or to such officer of the Corporation

as it may direct such returns in such form and
cont ai ni ng such particulars relating to persons

enpl oyed by himor to any factory or

establ i shnent in respect of which he is the
principal or imediate enployer as may be

specified in regulations nmade in this behalf.

(2) Were in respect of any factory or

est abl i shnent the Corporation has reason to

believe that a return should have been submitted
under sub-section (1) but has not been so

submitted, the Corporation nay require any person

in charge of the factory or establishment to furnish
such particulars as it may consider necessary for
the purpose of enabling the Corporation to decide
whet her the factory or establishment is a factory or
establ i shnent to which this Act appli es.

(3) Every principal and inmredi ate enpl oyer shal

mai ntai n such registers or records in respect of his
factory or establishment as may be required by

regul ations made in this behal f.

45. I nspectors, their functions and duties.--(1) The
Cor porati on may appoi nt such persons as
I nspectors, as it thinks fit, for the purposes of this
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Act, within such local limts as it may assign to
t hem

(2) Any I nspector appointed by the Corporation

under sub-section (1) (hereinafter referred to as

I nspector), or other official of the Corporation
authorised in this behalf by it, may, for the

purposes of enquiring into the correctness of any

of the particulars stated in any return referred to in
section 44 or for the purpose of ascertaining

whet her any of the provisions of this Act has been
conplied with--

(a) require any principal or imredi ate enployer to
furnish to himsuch information as he may
consi der necessary for the purposes of this Act; or

(b) at any reasonable tinme enter any office,

est abl i shnent factory or other pren ses occupied
by such principal or imediate enpl oyer and
require any person found in charge thereof |0
produce to such Inspector or other official and
all ow himto exam ne such accounts, books and

ot her docunents relating to the enpl oynent of
persons and paynent of ‘wages or to furnish.to him
such information as he may consi der necessary; or

(c) examine, with respect to any natter relevant |o
the purposes aforesaid the principal or inmediate
enpl oyer, his agent or servant, or any person

found in such factory, establishnent, office or

ot her prem ses, or any person whomthe said

I nspector or other official has reasonabl e cause to
believe to be or to have been an enpl oyee;

(d) nake copies of, or |ake extracts from any

regi ster, account book or other docunent

mai ntai ned in such factory, establishnment, office or
ot her prem ses;

(e) exercise such other powers as may be
prescri bed.

(3) An Inspector shall exercise such functions and
perform such duties as nay be authorised by the
Corporation or as may be specified in the
regul ati ons. "

Section 97 provides for the power of the Corporation to make
regul ati ons, pursuant whereto the Corporation franmed Regul ati ons.
Regul ati on 10B reads as under

"10-B. Registration of factories or establishnments. -
(a) The enployer in respect of a factory or an
establ i shnent to which the Act applies for the first
time and to which an enployer’s Code No. is not

yet allotted, and the enpl oyer in respect of a
factory or an establishment to which the Act
previously applied but has ceased to apply for the
time being, shall furnish to the appropriate
Regional Office not later than fifteen days after the
Act becones applicable, as the case may be, to the
factory or establishnent, a declaration or
registration in witing in Form 10 (hereinafter
referred to as Enployer’s Registration Form.
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(b) The enpl oyer shall be responsible for the
correctness of all the particulars and information
required for and furnished on the enpl oyer’s
registration form

(c) The appropriate Regional Ofice may direct the
enpl oyer who fails to conply with the

requi renment of paragraph (a) of this regul ation
within the tine stated therein, to furnish to that
of fice Enployer’'s Registration Form duly

conpleted within such further time as may be

speci fied and such enpl oyer shall thereupon

conply with the instructions issued by that office
in this behalf.

(d) Upon receipt of the conpleted Enployer’s

Regi stration Form the appropriate Regional Ofice
shall, if satisfied that the factory or the
establishnent is one to which the Act applies, allot
to an Enployer’ s Code Number (unless the factory
or the establishnent has al ready been allotted an
Enpl oyer’'s Code Nunber) and shall informthe

enpl oyer of that nunber.

(e) The enployer shall enter the Enployer’s Code
Nunber on all docunents prepared or conpleted

by himin connection with the Act, the rules and
these regulations and in all correspondence with
appropriate office."

I ndi sputably, in terns of the said Regul ati on, Form 01 has been
prescribed which is required to be filled up by the enployer for the purpose
of furnishing return.

A notification issued by the appropriate governnent reads as under

"S.O 1842 \026 I n exercise of the powers conferred
by sub-section (3) of Section 1 of the Enpl oyees’
State Insurance Act, 1948 (34 of 1948) the Centra
Gover nment hereby appoints the 1st August, 2000

as the date on which the provisions of Chapter 1V
(except Section 44 and 45 which have al ready been
brought into force) and Chapter V and VI (except
sub-section (i) of Section 76 and Sections 77, 78,
79 and 81 which have al ready been brought into
force) of the said Act shall cone into force in the
following areas in the State of Andhra Pradesh

nanely: -

Areas falling within the Iinmits of revenue villages
of :

(1) Kovvada and Narsi mhapuramin

Bheemavar am Manda;

(ii) Vandrum and Cherukuwada in Undi Manda
(iii) Peda Amiramin Kalla Mandal; and

(iv) Aki veedu in Akiveedu Mandal of West
CGodavari District."

Admittedly, the rice mlls are situated within the Narsinmhapuram ar ea.
The appoi nted day therefor was 1st August, 2000. The factories of
Appel l ants were inspected prior to that date. Prior to that date, therefore
Appel |l ants were not bound to conply with the provisions of the Act. They
coul d appoi nt enpl oyees at their own sweet will. But the period wherefor
the provisions of the Act would be applicable is 12 nonths preceding the
said date, viz., from lst August, 1999 to 31st July, 2000. Conpliance of the
requi renents of the statutes on the part of the enployer, however, would
begin fromthe appointed day, viz., 1lst August, 2000.

Before an Act is nmade applicable, in the event, a dispute is raised, the
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authorities exercising statutory power mnust deternmine the jurisdictional fact.
Applicability of the Act would be a jurisdictional question. The Enployer is
entitled to raise such a question before the appropriate authority. Such a
guestion can also be raised for the first time before a court exercising the
power of judicial review although ordinarily the same shoul d be raised

before the concerned authority as a prelimnary issue. [See Managenent of
the Express Newspapers (P) Ltd., Madras v. Workers and Qthers, AR 1963

SC 569, para 15]

What woul d be a jurisdictional fact has recently been stated by this
Court in Arun Kumar & Gthers v. Union of India & Gthers [JT 2006 (12)
SC 121] in the follow ng terns:

"\005A "jurisdictional fact" is a fact which nust
exi st before a Court, Tribunal or an Authority
assunes jurisdiction over a particular matter. A
jurisdictional fact is one on existence or non-

exi stence of which depends jurisdiction of a court,
a tribunal or an authority. It is the fact upon which
an adm ni'strative agency’'s power to act depends. If
the jurisdictional fact does not exist, the court,
authority or officer cannot act. If a Court or
authority wongly assunes the exi stence of such
fact, the order can be questioned by a wit of
certiorari. The underlying principle is that by
erroneousl y assumi ng exi stence of such
jurisdictional fact, no authority can confer upon
itself jurisdiction which it otherw se does not
posses. "

It is further stated:

"\ 005it is clear that existence of 'jurisdictional fact’ is
sine qua non for the exercise of power. If the
jurisdictional fact exists, the authority can proceed
with the case and take an appropriate decision in
accordance with law. Once the authority has
jurisdiction in the matter on exi stence of
"jurisdictional fact’, it can decide the 'fact in-issue
or 'adjudicatory fact’. A wong decision on "fact in

i ssue’ or on 'adjudicatory fact’ would not nmake the
deci sion of the authority w thout jurisdiction or

vul nerabl e provi ded essential or fundamental fact

as to existence of jurisdiction is present.”

The schene of the Act does not suggest that all the enpl oyees would
cone within the purview of the said Act. Those enpl oyees who draw wages
as is defined in Section 2(22) of the Act would be the enpl oyees who woul d
be covered thereunder. As noticed hereinbefore, inspection of the factories
was carried out prior to the date of coming into force of the Act. Such
i nspections, thus, could have been carried out only in ternms of the provisions
contained in Section 45 of the Act, which could nmean that the |Inspector
woul d be appointed for the purpose of the Act. He is authorized under the
Act to enquire into the correctness of any of the particulars stated in any
return referred to in Section 44 or for the purpose of ascertaini ng whether
any of the provisions has been conplied with. It is, therefore, evident that
any action taken prior to or in furtherance of a report made on an inspection,
prior to comng into force of the Act, would be ultra vires Section 45(2) of
the Act. Once the inspection is held to be illegal, Respondent could not have
taken any statutory action for inposition of penalty.

The question may be considered from another angle. Appellants
coul d have been directed to file returns or nmake their contribution in terns
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of the Act. Had such a notice been served, they could have shown that they
have appoi nted enpl oyees who do not draw wages wi thin the nmeani ng of

the provisions of the said Act and, thus, they do not come within the purview
t her eof .

In Empl oyees’ State |Insurance Corporation v. MM Suri &
Associates (P) Ltd. [(1998) 8 SCC 111], keeping in view the provisions of
the Act as also the definition of "enpl oyee" as contained in Section 2(9) of
the Act vis-‘-vis the definition of "wages" as contained in Section 2(22)
thereof, this Court stated the lawin the follow ng terns:

"There is conflict of decisions of the H gh Courts.
One viewis that for an Act to be applicable to an
establ i shnent, the total nunber of enpl oyees

shoul d be 20 or nore (now it is 10 or nore)
irrespective of the fact whether all the enpl oyees
fall within the definition of "enpl oyee" as given in
Section 2(9) meaning thereby that draw ng of any
amount (of ‘'wages is inmmterial. The other viewis
that these 20 or nore persons should be those who
fall within the definition of "enployee" as given in
Section 2(9) of the Act getting wages as prescribed
therein. As to what "wages" means has al so been
defined. The second vi ew comends to us. It was
submitted that if there are 18 enpl oyees draw ng
the anount of wages prescribed and only two or

nore are drawi ng nore than that, the Act shoul d

be applicable as in any case this is beneficia

| egi sl ati on. Reliance has been placed on a Division
Bench decision of the Andhra Pradesh Hi gh Court

in AP. SEB v. ESI Corpn.1 where the H gh Court
sai d that the expression "wages" used under

Section 2(12) nust be understood in a w der sense
as meani ng any renuneration paid to any person

who is enployed in the factory and cannot be
restricted only to renmuneration paid to the

enpl oyees, who cone within the definition of
Section 2(9). Section 2(12), no doubt, uses the
words "persons are enpl oyed or were enpl oyed

for wages". Stress was, therefore, on the word
"persons” and it is submtted that for the Act to be
applicable, the only criterion is to see if the
establ i shment has 20 or nore persons inits

enpl oyment. This interpretation ignores the fact of
wages as defined in Section 2(22). If we refer to
the definition of "factory" when the Act canme into
force or at least till 1968 when the Act was
amended by Anendi ng Act 44 of 1966, "factory"

meant any prenises "wherein 20 or nore persons

are working". This definition of "factory" was
changed and at the relevant tine, it was substituted
by the words "enpl oyed for wages". The exact
amendment we have al ready noticed above. Wen

the word "wages" is specifically introduced in the
section, it can only nmean to have reference to what
"wages" nean in Section 2(22) of the Act. It

cannot be given any other neaning as has been

done by the Andhra Pradesh High Court. In our

view, therefore, the Act would apply to an
establ i shnent only when the nunber of enpl oyees

is 20 or nore and all those enpl oyees answer the
descripti on of enpl oyee contained in Section 2(9)
of the Act."
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Section 44 of the Act enmbraces within its fold the principles of natura
justice. Sub-section (2) of Section 44 is explicit. A notice was required to
be issued directly in terms of Sub-section (2) of Section 44. However, from
a perusal of the notice dated 20th Cctober, 2000, it is evident that Appellants
were not directed to conmply with the provisions of the Act but were asked as
to why the crimnal cases should not be instituted agai nst them purported to
be in terms of Section 85(g) of the Act.

M. V.J. Francis, |earned counsel appearing on behal f of Respondent,
has drawn our attention to the fact that letters have been issued on 8.9.2000
and 2.9.2000, as woul d appear fromthe aforenentioned notice dated 20th
Cct ober, 2000. However, froma perusal of the judgnents rendered by the
Enpl oyees’ I nsurance Court as also the Hi gh Court it does not appear that
the records were produced to show that Appellants had been given an
opportunity to conply with the provisions of the Act.

VWhat woul d nean by the terns "the preceding 12 nont hs" has been
considered by this Court in the The Enpl oyees’ State |nsurance Corporation
v. Balaji Waving Mlls and O hers [(1997) 11 SCC 96] wherein this Court
opi ned:

"Section 2(12) defines a "factory" to nean any

prem ses whereupon 10 or nore persons are

enpl oyed or were enployed for wages on any day

"of the preceding 12 nonths". In the present case,
the finding of the inspector was not that 10 -or nore
persons were enpl oyed on the day on which he

i nspected it, but that on an earlier day, nanely, 9-
4-1966, 20 persons had been enployed. It was
therefore that the words "on any day of the
precedi ng 12 nonths" assuned inportance. There

is no provision in the Act to which our attention is
drawn relating to the date upon the basis of which
"the preceding 12 nonths" have to be calculated. It
seens to us that the only possible answer to the
qguestion why this phrase was usedis that it was

i ntended to apply upon the date upon which the

Act came into force. The Act when it came into

force was intended to apply to those factories in
whi ch 10 or nore persons were enpl oyed on that

day or had been enployed on any day in the

precedi ng 12 nonths. By mmking such provision,

the legislature neant to prevent escapenent from
the provisions of the Act. But this does not answer
the question that is before us. The counsel has not
been able to point out what the provision is in
regard to the application of the statute to factories
whi ch are found, after the conmencenent of the

Act, to have enpl oyed nore than 10 workers on

any day or days prior to the date of inspection or
advance any subnission in that behal f."

It may be true that Appellants would be bound to conply with the
provi sions of the Act, as noticed hereinbefore, for the period 1lst August,
1999 to 31st July, 2000, but indisputably they were entitled to show that even
for the said period, the provisions of the Act had no application

The question came up for consideration before the Allahabad Hi gh
Court in Enployees’ State Insurance Corporation v. Ms. U P. Hotel and
Restaurants Ltd. and another [1975 Lab. |.C 1025], wherein a Division
Bench of the Hi gh Court opined:

"It was contended by |earned counsel for the
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appel l ant that since the Act sets up an Enpl oyees’
I nsurance Court for decision of certain disputes
where the enpl oyer can get a hearing, it is not
necessary to give a hearing at the stage of the
deci sion by the Corporation. W are unable to
agree with this contention. Wether the function
of the Corporation in deciding the question

whet her the Act applies or not to a particular

enpl oyer is quasi-judicial or not, does not depend
upon whether there is any further renedy open to
the enployer or not. Learned counsel for the
appel l ant relied upon a decision of the Suprene
Court in Chandra Bhawan Boardi ng and Lodgi ng,
Bangal ore v. State of Mysore, AIR 1970 sc 2042.

In our opinion, the case supports the view that we
have taken other than the view which the |earned
counsel has contended for. It was held in this case
that the dividing line between adm nistration

power and quasi-judicial power is quite thin and is
being gradual |y obliterated, that the principles of
natural justice would apply to the exercise of the
adnmi ni strative power as well. It would foll ow
fromthis decision that the principles of natural
justice would apply even-if it were held that the
Cor porati on was only exercising an adm ni'strative
power in deciding whether the Act applied or not

to a particular enployer."

We generally agree with the observations made therein.

Qur attention has, however, been drawn to a decision of the Karnataka
Hi gh Court in Enployees’ State |Insurance Corporation v. Karnataka
Asbest os Cenent Products [1991 (63) FLR 638]. |In that case the High
Court referred to its earlier decision in E.S.I. Corporation v. Subbaraya
Adi ga [1988 (57) FLR 612] wherein it was stated:

"A list of enployees prepared by the E S. |

I nspector in the course of his visit to an
establishment, in order to find out whether the
provisions of the E.S. 1. Act are attracted to-it, mnust
contain the name, father’s name, place from which
the enpl oyee hails, the designation, the l'ength of
service, enolunents and the signature or thunb

i mpressi on of the enpl oyee, as the case may be, if

at that time other persons other than the enpl oyees
are present, the names and addresses of at least two
of themwith their signatures and al so the
signatures of the proprietor or nmanager or the
person-i n-charge of the establishnent shoul d be
obtained at the end of the list and a copy of which
be furnished to the establishment."

On the basis thereof, in Karnataka Asbestos Cenent Products (supra),
it was directed:
"Learned counsel for the Corporation, Sri R
Qururajan, submitted that the Enpl oyees
I nsurance Court erred in setting aside the demand
of contribution for the period 1st January 1986 to
31st May, 1986, relying on the evidence relating to
earlier period. That argument overl ooks the fact
that the entire proceedings initiated was on the
basis of the report of the inspector in regard to the
previous periods. |If that report had to go, all that
foll owed on account of the report should also go."
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I ndi sputably, it is the statutory obligation of the enployers to furnish
the name, father’s nane, place fromwhich the enployee hails, the
designation, the length of service, enolunents and the signature or thunb
i mpression of the enpl oyee, as the case may be, but the same woul d not
mean that while issuing a notice, the authorities of the Act are bound to
di scl ose the sane. They in fact wi thout the names and other details of the
enpl oyees furni shed by the enpl oyer woul d not know t hereabout.

However, Section 45 of the Act enpowers the Inspector to take down the
details of such enployees. Presunably, only in a case where discrepancy

ari ses between the information furnished by the enployer and the report that
the I nspector may make pursuant to or in furtherance of these inspections
and in such cases such details may have to be furnished.

It is, however, not necessary for us to delve deep into the matter as
such a question does not arise in this case.

We have noticed hereinbefore the findings of the | earned Enpl oyees’
I nsurance Court.~ It has proceeded on the basis that the rice mll is a factory.
W will al'so presune that it was not a seasonal factory. Even otherw se
when t he ‘provi sions of the Act are extended by issuance of notification, re-
course cannot be taken to sub-section (4) of Section 1 of the Act.

We, therefore, are of the opinion that having regard to the facts and
circunst ances of thi's case the interest of justice would be subserved if
Appel |l ants are given an opportunity of hearing. Keeping in view the fact
that Appellants now know the all egations nmade agai nst them no fresh notice
need be served. Appellants may file their returns and also all other books of
accounts before the authorities under the Act within six weeks from date.

The authorities shall give an opportunity of hearing to them and determ ne

the question as to whether a jurisdictional fact existed for application of the
provi sions of the Act in cases of the respective enployers. |In the event, it is
found, upon perusal of all the docunments whereupon the enployers may rely

upon and on the basis of such information as may be sought for or directed

to be furnished by the authority to the enployer and upon hearing themthat

the provisions of the Act apply, the authorities may proceed as agai nst them

as is permssible in |aw

The appeals are allowed to the aforenentioned extent. The inpugned
judgrment is set aside. No costs.




