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The Judgrment of the Court was delivered by

V.N. KHARE, J. There is village called Wazidpur in Block Ghal Khurd in the
district of Firozepur, Punjab. For the said village and certain other
adj oi ni ng areas, G am Sabha, Wazidpur was constituted and established under
Section 4 of the Punjab G am Panchayat Act, 1952 (hereinafter referred to
as the 1952 Act’). The areas included in the said G am Sabha were vill ages
Khanpur and Harijan Col ony. After 73rd Constitutional anendnent Act, 1992
cane into force Punjab | egislature enacted the Punjab Panchayati Raj Act,
1994 (hereinafter referred to asthe Act) in conformty with the provisions
of Part I X of the Constitution. After the Act cane into force, it appears
that the residents of village Khanpur represented to the Governnent for
havi ng an i ndependent G am Sabha for village Khanpur by including certain
portions of area of G am Sabha, Wazi dpur. The CGovernnent after naking
inquiry issued notifications dated 24.10.97 under Sections 3,4 and 10 of
the Act respectively. By the said notification, the Governnent under
Section 3 of the Act declared the territorial area of G am Sabha, Khanpur
conprising of abadi portions of village Wazi dpur and vill age Khanpur and
Harijan Col ony. By another notification of the sane date, the Governnent
decl ared the establishnment of G am Sabha, Khanpur under Section 4 of the
Act. The CGovernment al so constituted Gram Panchayat for the G am Sabha,
Khanpur. It was at this stage, respondent No. 1, who was Sarpanch of G am
Sabha, WAzi dpur and respondent No. 2, who was the Menber of the Gram
Panchayat, Wazidpur filed a wit petition under Article 226 of the
Constitution challenging the validity of the notifications dated 24.10. 97.
The contentions raised by the wit petitioners before the Hi gh Court inter
alia, were that no opportunity of hearing having been afforded before
declaring the territorial area of village Khanpur inasnmuch as before

est abl i shing Gram Sabha, Khanpur, the notifications were invalid; that, the
locality Harijan Col ony not being contiguous to village Khanpur, the said
locality could not have been included in G am Sabha, Khanpur and, that, 't he
notifications under Sections 3 and 4 of the Act could not have been issued
si mul taneously and, therefore, the notifications are invalid. The aforesaid
contentions advanced by the wit petitioner”™ found favour with the H gh
Court. Consequently, the wit petition was allowed and the inmpugned
notifications dated 24.10.97 to the extent it related to the G am Sabha
Khanpur were set aside. It is against the said judgrment of the H gh Court,
the State of Punjab has preferred this appeal by way of special |eave
petition.

Lear ned counsel appearing for the appellant assailed the reasoning given by
the H gh Court and argued that none of the reasons given by the H gh Court
while allowing the wit petitions is tenable in |aw and, therefore, the

j udgrment under chal |l enge deserves to be set aside.

After hearing | earned counsel for the appellant, we are of the view that
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foll owi ng questions arise for our consideration in this appeal.

(1) Whet her the State Governnent was required to give an opportunity of
hearing to the residents of the area excluded from G am Sabha, Wazi dpur and
now i ncluded in the G am Sabha, Khanpur before issuing notifications under
Sections 3 and 4 of Act, respectively declaring territorial area of Gam
Sabha, Khanpur and establishing G am Sabha, Khanpur;

(2) whet her the notifications under Sections 3 and 4 of the Act could be
i ssued si mul taneously; and

(3) whet her the Harijan col ony being not contiguous to the village
Khanpur coul d not have, been included in G am Sabha, Khanpur under Section
3(ii) of the Act.

Conming to the first question, it is necessary to set out the rel evant
provi sions of Sections 3 and 4 of the Act, which are as under:

"3. Establishnment of Gram Sabha areas. (1) The State Governnent may, by
notification, declare any village or group of contiguous villages with a
popul ati on_of not |ess than two hundred to constitute a Gram Sabha area:

Provi ded that a new Gram Sabha area may be constituted for any village or
group of contiguous villages in respect of a separate distinct abadi or
group of abadis having a population of not |ess than two hundred taking
into consideration its physical distance fromthe main village or villages,
as the case may be, and other rel evant facts:

Provi ded further that neither the whole nor any part of-

(a) a Notified Area under Section 241 of the Punjab Act, 1911, or any ot her
Act for the time being in force; or

(b) a Cantonment; or
(c) a Municipal of any class; or
(d) a Municipal Corporation;

shall be included in a Gram Sabha area unl ess the najority of voters in any
Notified Area or Miunicipality of the Third C ass desire the establishment
of a Gram Sabha in which case the assets and liabilities, if any of the
Notified Area Committee or the Miunicipal Commttee, as the case may be,
shal |l vest in the Gram Panchayat of that Gram Sabha and the Notified Area
Conmittee or the Minicipal Commttee shall cease to exist.

(2) That State Government may, by notification, include any area in or
exclude any area fromthe G am Sabha area.

4. Constitution of Gram Sabha. (1) The State Governnent nay, by
notification establish a Gam Sabha by nane for every area declared as G am
Sabha area under Section 3.

(2) Every person who is entered as voter on the electoral roll prepared by
the State El ection Conm ssion and for the time being in force pertaining to
the area of a Gram Sabha, shall be nmenber of the G am Sabha"

Bef ore we consider the main question, it is necessary to trace out the
nature of power, that the State CGovernment exercises under provisions of
Sections 3 and 4 of the Act. The said power could either be |egislative,
adm ni strative or quasi-judicial.

I n Raneshchandra Kachardas Porwal and Ors. etc. v. State of Miharashtra and
Os. etc., [1981] 2 SCC 722, it was held that nmaking of a declaration by
notification that certain place shall be principal market yard for a market
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area under the relevant agricultural produce Market Act was an act

| egislative in character. In Union of India and Anr. v. Cynanide India Ltd.
and Anr., [1987] vol. 2 SCC 720, this Court while naking distinction

bet ween | egi sl ative, adm nistrative and quasi-judicial held thus:

"Alegislative act is the creation and promnul gati on of a general rule of
conduct without reference to particular cases; an adm nistrative act is the
nmaki ng and i ssue of a specific direction or the application of a genera
rule to a particular case in accordance with the requirenents of policy.
Legi slation in the process of formulating a general rule of conduct w thout
reference to particul ar cases and usually operating in future;

adm nistration is the process of performng particular acts, of issuing
particul ar orders or of a naking decisions which apply general rules to
particular cases’. It has also been said: "Rule nmaking is nornmally directed
toward the formul ati on or requirenents having a general application to al
nmenbers of a broadly identifiable class" while, "an adjudication, on the

ot her hand, applies to specific.individuals or situation". But, this is
only a broad distinction, not necessarily always true. Adm nistration and
adm ni strative adjudication nay also be of general application and there
may be | egislation of particular application only. That is not ruled out.
Agai n, adjudication deternines past and present facts and declares rights
and liabilities while | egislation indicates the future cause of action

Adj udi cation is determ native of the past and the present while | egislation
in indicative of future. The object of the rule, the reach of its
application. The rights and obligations arising out of it. Its intended

ef fect on past, present and future events, its form the nanner of its
promul gation are sonme factors which nay help; in drawing the line between

| egi sl ati ve and non-legislative acts":

The principles of lawthat emerge fromthe aforesaid decisions are-(l)
where provisions of a statute provide for the legislative activity, i.e.
maki ng of a legislative instrunment or pronul gation of general rule of
conduct or a declaration by a notification by the Governnent that certain
pl ace or area shall be part of a Gram Sabha and on issue of such a

decl aration certain other statutory provisions conme into an action
forthwith which provide for certai n-consequences; (2) where the power to be
exerci sed by the Governnment under ‘provisions of a statute does not concern
with the interest of an individual and it relates to public in general or
concerns with a general direction of a general character and not directed
against an individual or to a particular situation and (3) |ay down future
course of actions, the sanme its generally held to be legislativein
character.

Viewed in the Iight of the statenent of |aw stated hereinbefore, we find
that the provisions of Sections 3 and 4 of the Act which provide for
declaring territorial area of a G am Sabha and establishing a G am Sabha
for that area do not concern with the interest of an individual citizen or
a particular resident of that area. Declaration contenpl ated under Sections
3 of the Act relates to an area inhabited by the residents which is sought
to be excluded or included in a Gam Sabha. The declaration under Section 3
of the Act by the Government is general in character and not directed to a
particul ar resident of that area. Further, the declarations so nmade under
Sections 3 and 4 of the Act do not operate for the past transactions but
for future situations. Under the aforesaid situation, when declarations by
i ssue of notifications by the Governnent are nmade under Sections 3 and 4 of
the Act respectively, determning the territorial area of a Gram Sabha and
establishing a Gam Sabha for that area, such declarations becone operative
at one. Once declarations are made under Sections 3 and 4 of the Act
respectively and thereafter a Gram Panchayat is constituted under Section
10 of the Act, the entire remaining provisions of the Act becones
operative. On such declarations by a notification in the gazette, the G am
Sabha-a body corporate cones into being with a nunber of powers and
functions conferred upon it under the Act. As soon as a Gram Sabha is
establ i shed and Gram Panchayat is constituted, they are entrusted with many
general functions viz., constructions, repair, and nmai ntenance of comunity
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assets, agriculture including agriculture extension, animal husbandry,
dairy and poultry, fisheries, social and farmforestry, mnor forest
produce fuel and fodder, khadi, village and cottage industries, rura
housing, rural electrification including distribution of electricity, non-
conventi onal energy source, poverty alleviation progranme, education

i ncluding primary and secondary schools, adult and non-formal education
pronmotion of adult literacy, cultural activities, fairs and festivals,
public health and family wel fare; wonen and child devel opnent, socia

wel fare etc. Further, G am Sabhas and Gram Panchayats have been conferred
nunerous ot her powers and duties enunerated in Section 35 of the Act.

Besi des that, the Gram Panchayat is entrusted with the judicial functions
which are civil and crimnal in nature. The power exercisable under
Sections 3 and 4 of the Act respectively by the Governnent was, therefore,
not an exercise of a judicial or quasi-judicial function where the very
nature of function involves the principle of natural justice or in any case
of an administrative function effecting the rights of an individual. W
are, therefore, of the view that on nmaking of declaration under Section 3
of the Act determning the territorial area of a Gram Sabha and thereafter
establishing a Gam Sabha for that area is an act legislative in character
in the context of the provisions of the Act.

Once it is found that the power exercisable under Sections 3 and 4 of the
Act respectively is |legislative in character, the question that arises is
whet her the State Governnent, while exercising that power, the rule of
natural justice is/'required to be observed? It is alnbst settled | aw t hat
an act legislative in character-primary or subordinate, is not subjected to
rule of natural justice. In case of |egislative act of legislature, no
guestion of application of rule of natural justice arises. However, in case
of subordinate | egislation, the l'egislature may provi de for observance of
principle of natural justice or provide for hearing to the resident of the
area before naking any declaration in regard tothe territorial area of a
Gram Sabha and al so before establishinga Gram Sabha for that area. W have
cone across nmany enactnents where an opportunity of hearing has been

provi ded for before any area is excluded from one G am Sabha and i ncl uded
it in different G am Sabhas or _alocal authority. However, it depends upon
the legislative wisdomand the provisions of an enactnent. Were the

| egi sl ature has provided for giving an opportunity of hearing before
excluding an area froma G am Sabha and including it in another |oca
authority or body, an opportunity of hearing is sine qua non and failure to
gi ve such an opportunity of hearing to the residents would render the
declaration invalid. But where the legislature in-its w sdom has not chosen
to provide for any opportunity of hearing or observance of principle of
natural justice before issue of a declaration either under Section 3 or
Section 4 of the Act, the residents of the area cannot insist for giving an
opportunity of hearing before the area where they are residing is included
i n another Gram Sabha or local authority. |In Raneshchandra Kachardas Porwa
and Ors. v. State of Maharashtra (supra), this court held as thus:

“I'n one of the Bihar cases it was further submtted that when a narket yard
was di sestablished at one place and established at another place, it was
the duty of the concerned authority to invite and hear objections. Failure
to do so was a violation of the yard at one place and establishing it

el sewhere was, therefore, bad. It was objections before a "narket area" was
decl ared under the Act, so should objection be invited and heard before a
"mar ket yard’ was established at any particular place. The principles of
natural justice denmanded it. We are unable to agree. W are here not
concerned with the exercise of a judicial or quasi-judicial function where
the very nature of the function involves the application of the rules of
natural justice, or of an adm nistrative function affecting the rights of
persons, wherefore, a duty to act fairly. W are concerned with |egislative
activity; we are concerned with the making of a legislative instrunment, the
declaration by notification of the Governnent that a certain place shall be
a principal nmarket yard for a narket area, upon which declaration certain
statutory provisions at once spring into action and certai n consequences
prescribed by statute follow forthwith. The naking of the declaration, in
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the context, is certainly an act legislative in character and does not
oblige the observance of the rules of natural justice."

In the present case, the provisions of the Act do not provide for any
opportunity of hearing to the residents before any area falling under a
particul ar Gram Sabha is excluded and included in another G am Sabha. In
the absence of such a provision, the residents of that area which has been
excluded and included in a different Gram Sabha cannot nmake a conpl ai nt
regardi ng denial of opportunity of hearing before issue of declarations
under Sections 3 and 4 of the Act respectively. However, the position would
be different where a house of a particular resident of an area is sought to
be excluded fromthe existing G am Sabha and included it in another G am
Sabha. There the action of the Governnment being directed agai nst an

i ndi vidual, the Government is required to observe principles of natura
justice. For the aforesaid reasons, we are of the view that no opportunity
of hearing was required to be given before naking declaration either under
Section 3 or Section 4 of the Act by the Covernnent.

Conming to the second question, the Hi gh Court had taken a view that since
an opportunity of hearing was required to be given before issuing a

decl aration under Section 3 of the Act, therefore, notifications under
Section 3 and 4 could not have been issued sinultaneously has to be held
erroneous, once we held that no opportunity of hearing was required to be
gi ven before issue of declaration under Section 3 of the Act.

So far as the third question is concerned, we have been shown the map of
vill ages Gram Sabha, WAzi dpur and Khanpur and on its perusals we find that
Harijan Col ony although not totally, but partially is contiguous to village
Khanpur and, therefore, there was substantial conpliance of the provision
of sub-section (i) of the Section 3 of the Act, and, therefore, the view
taken by the Hi gh Court was erroneous.

For the reasons aforestated, this appeal deserves to be allowed. The
j udgrment under challenge is set aside. The appeal is allowed., there shal
be no order as to costs.




