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This appeal by special leave is directed against a
Judgnent of the Division Bench of the Andhra Pradesh Hi gh
Court. By the inmpugned judgnent, the High Court has quashed
an order of detention issued under Section 3 of the ' Andhra
Pradesh Prevention of Dangerous Activities of Boot Leggers,
Decoits, Drug Ofenders, Goondas, Immoral Traffic O fenders
and Land G abbers Act, 1986, inter alia on the ground that
the representation of the detenu filed for tenporary rel ease
under Section 15 of the Act was not disposed of ‘within a
reasonable period and thereby the «constitutional right
guaranteed to the detenu under Article 22(5) was infringed.
The question for consideration, therefore, is whether the
request of the detenu for being tenporarily released,
i nvoki ng the power of the Governnent under Section 15 of the
Act, if not disposed of early, can it be said that there has
been an infraction of Article 22(5) of the Constitution?

The Act in question is undoubtedly an Act providing for

preventive detention of Boot | egger s, Dacoits, Dr ug
O fenders, Goondas, Immoral Traffic Ofenders and /Land
Grabbers, for preventing their dangerous activities, /which
are prejudicial to the maintenance of Public Order. It was

enacted to deal wth the situation arising out 'of the
activities of a category of persons, which adversely
affected public order and it was difficult for the State to
deal with such persons on account of their resources -and
i nfl uence. Section 3 of the Act enables the State
Governnent to issue an order of detention, on being
satisfied that the activities of the detenu are such that it
is necessary to prevent himfromacting in any manner

prejudicial to rmaintenance of public order. Section 3(3)
nakes it obligatory to report the fact of detention to the
State Government together wth the grounds on which the
order has been nmade, when an order of detention is nmade by
an of ficer ot her than the State Gover nnent under
sub-section(2) of Section 3. Section 8 provides for
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conmuni cation of the grounds of detention to the detenu
within a naximum period of five days from the date of
detenti on. Section 9 is the provision for constituting an
Advi sory Board and Section 10 is the provision under which
the Governnent is duty bound to nake the reference to the
Advi sory Board wthin three weeks from the date of
det enti on. Section 11 is the procedure to be followed by
the Advisory Board and Section 12 is the power of the
CGovernment to confirman order of detention on receipt of
the opinion of the Advisory Board that sufficient cause for
detention exists. Under Section 13, maximum period of
detention that can be passed under the Act is twelve nonths
from the date of detention. Section 14 is the power of
revocation of an order of detention by the State Governnent.
Section 15, which is relevant for our purpose, in the case
in hand is the power of the State Government to grant
temporary release  of the person detained. Therefore, the
said Section is quoted herein-below in extenso:

Secti'on” 15: ~ Tenporary rel ease of persons detained :-
(1) The Governnent nay, at any tinme direct that any person
detained in pursuance of a detention order may be released
for any specified period, either wi thout conditions or upon
such conditions specified in the direction as that person
accepts, and may, at any tinme cancel his rel ease.

(2) In directing the release of any person under
sub-section (1), ‘the CGovernment may require him to enter
into a bond, wth or wi thout ~sureties, for the due
observance of the conditions specified in the direction

3) Any person released under sub-section (1) shal
surrender hinmself at the tine and place and to the
authority, specified in the order directing his release or
cancelling his rel ease, as the case may be.

(4) If any person fails without sufficient cause to
surrender hinmself in the manner specified in sub- section
(3), he shall, on conviction, be punished with inprisonnent
for a termwhich may extend to two years or with fine, or
wi th both.

(5) If any person rel eased under sub-section (1) fails
to fulfil any of the conditions inposed upon himunder -the
said sub-section or to the bond entered into by him the
bond shall be declared to be forfeited and any person bound
thereby shall be liable to pay the penalty thereof.

In the case in hand, the order of detention was passed
by the District Collector, East Godavari District, in
exerci se of power under sub-section(2) of Section 3 on
3.2.2000 and the order was served on the detenu on 5.2.2000.
The grounds of detention were conmuni cated to the detenu on
7.2.2000 and the order of detention was approved by the
State Governnent on 11.2.2000. A petition for habeas corpus
was filed on 16.2.2000. The Advisory Board considered the
materials and by its report dated 10.3.2000, opined that
there is sufficient cause for the detention of the detenu
The order of detention, thereafter was confirned by the
State Government on 18.3.2000 in exercise of power under
Section 12 of the Act. The habeas corpus petition, filed in
the Andhra Pradesh H gh Court stood disnissed on the
conclusion that the detaining authority exercised the power
of detention for proper preservation of Forest wealth and
for protecting it fromillegal activities. The detenu
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thereafter nmde an application, seeking tenporary release,
i nvoki ng the power of the Governnent under Section 15 of the
Act on 27.4.2000, which was received by the State Gover nnent
on 2.5.2000 and rejected by the State GCovernment, after
getting reports fromthe District Collector on 19.6.2000. A
fresh wit petition was filed in the H gh Court, alleging
infraction of the constitutional right under Article 22(5)
for delay in disposal of the prayer for tenporary release

The Hi gh Court by the inmpugned judgnent dated 19.7.2000, was
persuaded to accept the said contention and quashed the
order of detention and hence the present appeal

M. Q@ntur Prabhakar, appearing for the State of Andhra
Pradesh contended before us that delay in disposal of an
application for tenporary rel ease, invoking the power under
Section 15 of the Act would not tantampunt to infringement
of the constitutional right guaranteed under Article 22(5)
and, therefore,~ the H gh Court commtted serious error in

setting aside the order of detention on that ground. He
further ‘urged that in the facts and circunstances of the
case, in fact there has been no delay inasnuch as before

consi dering the application for tenporary release, the State
was duty bound to call for the report from the detaining
authority, and, therefore, it cannot be said that there has
been an unexpl ai nabl e delay in the matter.

M. MN Rao, the | earned senior counsel appearing for
the detenu did not seriously contest the |egal position, but
submtted that the Court may lay down the law and it is not
necessary to direct further detention of the detenu as the
period of detention is already over since 5th of February,
2001, the detention order having been passed on 5.2.2000 and
the order confirmng the same for a period of one year, the
period of detention is over by 5th February, 2001. 'But in
view of the inpugned judgnment of the Hi gh Court, which has
t aken an incorrect view of the constitutional right
guaranteed to a detenu under Article 22(5), we are called
upon to examine the legality of the said order of ‘the High
Court. dause (1) and (2) of Article 22 of the Constitution
lay down the procedure to be followed when—a person is
arrest ed. It confers a protection against arrest which are
effected otherw se than under a warrant issued by a Court,
on the allegation or accusation that the arrested person has
or is suspected to have committed an act of crimnal ~ or
guasi crimnal nature. But clause (3)(b) of Article 22
carves out an exception when a person is arrested under a
law of preventive detention and such a detenu has no right
to be produced before a Magistrate within 24 hours or to be
defended by a lawer. Preventive Detention neans  the
detention of a person without trial in such circunstances
that the evidence in possession of the authority- is not

sufficient to make a |[egal charge or to secure the
conviction of the detenu by |egal proof, but may still be
sufficient to justify his det enti on. The object  of

preventive detention is to prevent the detenu from doing
sonething or to prevent an individual from achieving the
particul ar object. The satisfaction of the concerned
authority 1is a subjective satisfaction. The object of the
franers of the Constitutionin giving a constitutiona
status to preventive detention was to prevent anti-socia
and subversive elenments frominperilling the welfare of the
republic. Havi ng recognised the necessity of laws for
preventive detention, the constitution also has provided
some safeguards to mitigate the hardshi ps and clause (5) of
Article 22 is one such safeguard, available to a detenu, who
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has been detai ned under a preventive law. Article 22(5) of
the Constitution is extracted herein-bel ow in extenso:

Article 22(5): When any person is detained in
pursuance of an order made under any |law providing for
preventive detention, the authority making the order shall
as soon as may be, communicate to such person the grounds on
which the order has been made and shall afford him the
earliest opportunity of naking a representation against the
or der.

Article 22(5) gives the detenu the right to make a
representation against an order of detention and such right
nust be afforded as expeditiously as possible. In other
words, the detenu nust be afforded the earliest opportunity
of nmaking a representation against the order of detention
Article 22(5) in itself does not say, to whom a
representation could  be nmade or who wll consider the
representation but a representation filed by a detenu is
required " to be considered and di sposed of by the Governnent
as soon -as it is received. Because of the |anguage of
Article 22(5) and because of the fact that an order of
detention affects the liberty of a citizen, without |[Iaying
down any hard and fast rule as to the measure of time taken
by the appropriate  authority for considering of a

representation, it /'has been held by the Courts that it
should be considered as soon as it is received and it is in
this connection, it has been further held that an

unexpl ai nabl e delay in disposing of the representation

infringes the right of the detenu under Article 22(5) and
makes the detention bad. In other words, the Courts have
held that the right of the detenu to have his representation
to be considered at the earliest opportunity is a
constitutional right and that constitutional right cannot be
infringed by the executive Government by delaying the
consideration of a representation. But all that has  been
said isinrelation to a representation agai nst an order of
detention or when the detenu approaches the authority for
revoking an order of detention. The Constitutional right
emanating from Article 22(5) is in relation to an order of
detention and an opportunity required to be afforded to the
detenu is to enable himto make a representation agai nst the
order of detention. But invocation of the power of the
CGovernment under Section 15 of the Act praying for tenporary
rel ease of the person detai ned cannot be construed to be a
representati on against the order of detention or a prayer
for revocation of the order of detention wi thin the neaning
of the constitutional right guaranteed to a detenu under
Article 22(5) of the Constitution. The power under Section
15 is the power of the Governnent to rel ease a detenu for
any specified period with such conditions to be specified in
the order of release and such a prayer by no stretch of
i mgi nation can be held to be representation against the
order of detention within the meaning of Article 22(5)  of
the Constitution. That being the position, question  of
infraction of Article 22(5) does not arise if the prayer of
the detenu for being tenporarily released, is not disposed
of imrediately and there is some delay in the disposal of
the said prayer. O course such a prayer for being
tenmporarily released, should be di sposed of wthin a
reasonable tinme but delay on the part of the authority in
considering the prayer for tenporary rel ease under Section
15 of the Act cannot be held to be an infraction of the
constitutional right guaranteed to a detenu under Article
22(5). In this view of the matter, we have no hesitation to
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cone to the conclusion that the High Court commtted serious
error in setting aside the order of detention, nerely
because there had been delay in disposing of the application
for tenporary release, filed by the detenu under Section 15
of the Act. W, therefore, set aside the inpugned Judgnent
of the H gh Court and allow the appeal accordingly. It is
placed on record that the period of detention being over
since 5th February, 2001, the detenu will not be required to
be detai ned again under the sel f-same detention order




