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ACT:

Partition Act, 1893 Ss. 2 and 3, scope of-Interpretation of
the pleadings Equity jurisdiction of the Courts-Powers of
Court dehors provisions of Act.

HEADNOTE
In a suit for partition of the suit property, which was very
small  in dimension nmeasuring.013 acres only filed by the

plaintiff’s-appellants, the trial Court by its judgnent
dated 14-8-1961 decreed the suit and in doing 'so took
recourse to the provisions of S. 3 (2) of the Partition A
1893 as could not be con. veniently partitioned. The tria
judge fixed the valuation of the  suit premses at Rs.
11,250/ - and directed. "that (the suit premses being
i ncapable of partition shall be put to sale between the
plaintiffs and the defendant, and the sane shall be sold to
that party who offers to pay the highest price above the
valuation of Rs. 11,250/-". Since the highest bid in the
last auction held by the Court in June 1965, was Rs.
50,000’ /- and by the plaintiffs the defendant was given an
option to purchase the property at that price and deposit
the sale noney by July 1965. On his failure, ~the Court
accepted the highest bid of the plaintiffs.. —~Accepting the
def endant -respondent’s appeal, the Hi gh Court, ~held, "by
making the avernments in paragraphs 8 and 10(c) of . this
plaint, the plaintiffs have clearly nmade out a case to be
dealt with u/s. 2 of the Act", and therefore, equity had to
be worked out between the parties by allowi ng the “defendant
who was residing in the 1st floor and having a shopin the
ground floor to purchase the share of the plaintiffs ‘under
the provisions of S. 3 (1) r/wS. 2 of the Act. Taking Rs.
11,250/ - as the price of the whole property in suit which
was the valuation fixed by the trial Court. the High Court
worked out the value of the plaintiffs’ share as Rs.
9,000/-, and that of the defendant as Rs. 2,250/- and
further directed that the defendant be allowed to purchase
the plaintiffs’ share in the suit property.

Al'l owi ng the appeal by special |leave and remtting the case
to the trial Court, the Court

HELD : 1. Under s. 3 r/wS. 2 of the Partition Act, the
Court can exercise the power u/s 3; y(i) there is a request
of any of the shareholders interested individually or
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collectively to the extent of one noiety or wupwards, for
sale of the property and its distribution and (ii) it
reaches an opinion that by reason of the nature of the
property or the nunber of shareholders or sone specia
ci rcunmst ances, a division of the property cannot reasonably
or conveniently be made and that a sale of the property, and
distribution of the proceeds would be nore beneficial for
all the shareholders. Fromthe word "may" it is clear that
even when both the conditions are satisfied, the Court has
discretion to direct ,or not to direct a sale of the
property and distribution of the proceeds. The request
contenplated is a sine qua non for directing a sale because
such a request necessarily signified his willingness to have
his share converted into noney so that the co-shares may, by
neans of the procedure provided in S. 3, buy them out. The
request for sale envisaged by s. 2 nust be one for public
sal e. If no such-request has been nade to 'the Court s. 3
cannot ‘be brought into operation

In the instant case, it is <clear from pleadings, that
neither  'in~ substance nor in formany request wthin the
purview of s 2 had been nade by any of the parties (co-
shares). That condition precedent for invoking s. 3 (1) was
larking The provisions of Ss. 2 and 3 of the Partition Act
are therefore not applicable to the peculiar circunstances
of the case. [470 F-H, 471 A-B, F-Q

2.1n cases, not covered by Sections 2 and 3 of the Partition
Act, the power ,of the Court to partition property by any
equi tabl e nmethod is not affected by

468
the said Act. In a situation where it is found as a fact,
that the suit property is-so snmall that it cannot be

conveniently and reasonably partiti oned by nietes and bounds
wi thout destroying its intrinsic worth, the Court can devies
such other feasible method for affecting partition as may
appear to it to be just and equitable, in the circumnstances
of the case. In the instant case the suit proparty, being
i ncapabl e of division in specie, there is no alternative but
to resort to the process called Onelty, according 'to  which
the rights and interests of the parties in the property wll
be separated, only by allowing one of themto retain the
whole of the suit property on paynent of such conpensation
to the other as may be a just equivalent of his share. [471
GH 472 A-B)

Ram Prasada Rao v. Subramanian, A I.R 1958 A P. 647
approved.

[ The Court observing, that a nore equitable nethod would be
to take the value of the property as Rs. 50,000/- which was
the highest bid in 1963 and to all ow a reasonable increase
for the rise in price, since 1963 upto this date, directed
the Trial Court to dispose of the case in conformty wth
its observations after hearing the parties and after taking
such further evidence as nay be required preferably  wthin
three nonths fromthe date of its order]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil, Appeal No. 2388 of
1968.

(Appeal by Special Leave fromthe Judgment and Decree dt.
20-3-1967 of the Patna High Court in First Appeal No. 488,
of 1961)

Lal Narain Sinha, F. C Nariman, S. C  Aggarwala &
Aruneshwar Gupta For the Appellants

A. B. N Sinha, S. N Prasad for the Respondent
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The Judgrment of the Court was delivered by

SARKARI A, J.-This appeal by special leave, is directed
agai nst a judgnent, dated March 20, 1967, of the High Court
of Judicature at Patna. It arises fromthese circunstances:
The defendant respondent purchased 3/16 share for Rs.
2,250/in the suit prem ses by a sale deed, dated March 25,

1957. Before this sale, the respondent was already in
occupation of the premi ses as a tenant paying a nonthly rent
of Rs. 53/-, inclusive of water-tax, to the then proprietor.

The plaintiffs-appellants, who, at the material time, were
menbers of a joint Hindu famly governed by M akshara Law,
purchased the remaining 13/16 share in the suit prem ses for
Rs. 9,000/- by a sale deed, dated April 27, 1957. They
al ready owned and possessed a parcel of |and adjacent to the
suit premses and they intended to open a market there after
amal gamating. the same with their share in the sui t
prem ses. They asked the respondent to partition and
separate their ~share. The respondent did not agr ee.
Therefore, on August 8, 1959, on the preceding facts, the
appel l ant's,~ instituted the suit (No. 64 of 1959) for
partition of the suit property, in the Court of the Subordi-
nate Judge, First Court, Patna.

In the plaint, it wasinter-alia alleged that since the suit
property, was of very small dinmensions, measuring .013 acre
only, and its partition by nmetes and bounds was not
feasible. The plaint also contained

469

a proposal fromthe plaintiffs to purchase the defendant’s
share in the suit premses at a price which my be held
reasonabl e and proper by the Court.

The defendant resisted the suit. He pleaded that he was a
per manent tenant in the suit prenmi ses and not-a tenant from
nmonth to nonth; that the plaintiffs had purchased only the
right to receive their proportionate share of the 'nonthly
rent, to the extent of Rs. 39/-, but they were not entitled
to claimpartition. An alternative proposal was nade that
the defendant was willing to buy the share and rights of the
plaintiffs on a valuation that nay be fixed by the Court.
The Subordi nate Judge by his judgnment dated August 14, 1961
decreed the suit and in doing so, held that the defendant
was not a permanent tenant but a tenant fromnonth to nonth
only, that the dinensions and the area of the suit premises
being very snmall, it could not be conveniently partitioned
and therefore, it was necessary to have recourse to Section
3(2) of the Partition Act, 1893. He fixed the valuation of
the suit premses at Rs.11,250/- and director "that the
"suit prem ses being incapable of partition shall be put to
sal e between the plaintiffs and the defendant, ‘and the  sane
shall be sold to that party who offers to pay the highest
pri ce above the valuati on nade by ne".

According, the suit property was repeatedly auct i oned
between the parties. The first was herd in Septenber | 1963,
the highest bid was offered by the plaintiffs. The " | ast
auction was held in June 1965, the highest bid being Rs.
50,000/ - offered by the plaintiffs. The defendant was given
the option to purchase the property at that price and
deposit the sale nmoney by July 19, 1965. The def endant
failed to do so. The Court thereon ordered that "the next
hi ghest bid of the plaintiffs to the extent of Rs. 50,000/ -
is accepted”.

Against the decree of the Trial Court, the defendant
preferred an appeal to the High Court. The Division Bench
who heard this appeal held that by making the avernments in
paragraphs 8 and 10(c) of the plaint, "the plaintiffs have
clearly made out a case to be dealt with under Section 2 of
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the Act," and therefore, equity had to be worked out between
the parties by allowing the defendant to purchase the share
of the plaintiffs under the provisions of Section 3'(1),
read wth Section 2 of the Act. Taking Rs. 11,250 as the
price of the whole property in suit which was the valuation
fixed by the Trial Court-the H gh Court worked out the val ue
of the plaintiffs’ share as Rs. 9,000/-, and that. of the
defendant’s share as Rs. 2,250/- and further directed that
the defendant be allowed to purchase the plaintiffs’ share
in the suit property, for Rs. 9,000/-. Accordingly, it
accepted the defendant’s appeal and disnmissed the cross-
objections of the plaintiffs. Hence,, this appeal by the
pl ai n-

tiffs.

M. Lal Narain Sinha, learned counsel for the appellants,
contends that the Hgh Court . was in error in holding that
the plaintiffsappellant, had made any request such as in
cont enpl ated, by Section

470
2 of the Partition Act, 1893, and therefore, it was necesary
to have recourse to Section 3 of the Act. It is subnmitted

that Sections 2 and 3 of the Act did not apply to the case)
whi ch had, in consequence, to be dealt with de-hors the Act
in accordance with equitable principles.. The H gh Court-
proceeds the argunment ~has allowed to defendant-respondant
to purchase the share of the plaintiffsin the suit property
for Rs. 9,000/- only; while the current narket value of his
share would be nore than 10 or 12 tines of that figure,
whi ch was hi ghly unjust and unfair to the appel l'ants.
As against this, it is urged on-behalf of the respondent,
that once it is held that the Act does not apply, the Court
has no power to sell the property. It is pointed out that
the Hi gh Court had given the respondent the first option to
purchase the plaintiffs share in the property at the ' val ue
of Rs. 9,000/- because the equity was entirely on the side
of the respondent, that the plaintiffs were residing away
fromthe property, they owned 5 or 6 houses in Patna, while
the respondent and his w dowed sister were residing in the
first floor of the suit property and the respondent was
running a shop in the ground floor. It is further subnitted
that the value of the plaintiffs’ 13/16 share fixed by the
H gh Court was the piece at which they had purchased,it” in
1957, and the suit for partition was filed in 1959, that in
these circunstances the H gh Court was right in not taking
into account any increase in its value subsequent to its
purchase in 1957. It is maintained that it would work
hardship on the respondent who was a poor man, to fix the
value of the plaintiffs’ share by auction beetween the
parties.
Before dealing with these rival contentions, it is necessary
to ascertain whether the H gh Court was right in- holding
that the plaint contained a request such as is referred to
"I nSection 2 of the Act, and therefore, the 'Court had but
to accept "theprayer nade by the defendant to buy the share
and rights of tilt"plaintiffs exactly in- terns of Section 3
of the Act".
Sections 2 and 3 of the Act are inter-linked. A perusal of
Sections 2 and 3 will show that the Court can exercise the
power under Section 3. if

(i) there is a request of any of such

shar ehol ders i nterested i ndividually or

collectively, to the extent of one noiety or

upwards, for sale of the property and its

di stribution, and

(ii) it reaches an opinion that by reason of
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the nature, of the property or the nunber of
sharehol ders or sone special circunstances, a
division of the propert cannot reasonably or
conveniently "he nmade, and that a sale of the
property and distribution of the proceeds
woul d be nore beneficial for al | the
shar ehol ders.

Even when both these conditions are satisfied, the Court has

a discretion to direct or not to direct sales of the

property and distri-

471

bution of the proceeds. This is clear fromthe word

used in this Section

It will be seen fromthe above analysis that the request

contenplated in No. (1) is a sine qua non for directing a

sal e because such a request necessarily signifies his

willingness to have his share converted into noney, so that

the co-sharers may, by neans of the procedure provided in

Section 3, buy themout. The request for sal e envisaged by

may

Section 2 must by one for public sale. |[If no such request
has been made to the Court, Section 3 cannot be brought into
operation.

Now let wus see whether the plaint contained any prayer
whi ch-as the H gh Court has hel d-substantially amunted to a
request for such sale under Section 2. The material part of
the plaint reads as follows :
"8. That the premises in suit is very small in
di mensi.on, neasuring .013 acre only, and if it
is considered by the court that the separation
of the defendants share in the said prenises
is not feasible, the plaintiffs beg to offer a
price held to be reasonable and proper . to the
def endant for his share’in the said prenises.
Again, in Para 1 Qc) it is -prayed : "That ' in the
alternative when division of premses in suit is considered
not feasible, sale of the defendant’s share or  of the
prem ses be directed and the sane be .sold to the plaintiffs
for reasonable and proper price."
By no stretch of |anguage, the above extracts from the
plaint, could be construed to contain a request under
Section 2 that the suit ,Property be publicly sold and its
sal e proceeds distributed pro rata ’'between the parties.
Nor could, by any reckoning, the alternative proposa
contained in the defendant’s witten statenent,” to -the
effect, that he was prepared to buy out the plaintiffs share
at evaluation that nmay be fixed by the Court. amunt to a
request under Section 2.
In short. neither in substance nor in form any request
within the ,purview of Section 2 had been nade by any of the
parties (co-sharers). That condition precedent ; for
i nvoki ng Section 3(1) was | acking.
Thus considered, it is clear that the provisions of Sections
2 and 3 ,of the Partition Act are not applicable to the
pecul i ar circunstances of the case. At the sane tine, there
is a concurrent finding of fact 'recorded by the courts
bel ow that the suit property is so snall, that it cannot be
conveni ently and reasonably partitioned by netes and bounds,
wi t hout destroying its intrinsic worth. This finding is un-
assail abl e. In our opinion in such a situation the Court
can devi se such other feasible nmode for effecting partition
as nmay appear to it to be just and equitable in the
circunstances of the case
The suit property, being incapable of division in specie,
there is no alternative but to resort to the process called
Onel ty, according
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to which the rights and interests of the parties in the

property will be separated, only by allow ng one of them to

retain the whole of the suit property on payment of just
conpensation to the other. As rightly pointed out by K
Subba Rao, C. J. (speaking for a Division Bench of Andhra
Hi gh Court in A 1.R 1958 Andhra Pradesh 647), in cases not
covered by Sections 2 and 3 of the Partition Act, the power
of the Court to partition property by any equitable Method
is not affected by the said Act.

Now in the present case, the defendant is the snaller co-
sharer and he is using the property as a shop-cumresidence.
Equity requires that he should be given a preferential right
to retain the whole of the suit property on paynent of
conpensation being thejust equivalent of the value of the
plaintiffs’ share to them The valuation of’ Rs. 9,000/-
fixed by the High Court, was certainly not a fair com
pensation for the plaintiffs 13/16 share. This was the
price 'at which the plaintiffs had purchased their share on
April 27,.1957. But in 1958, nore than one year before this
suit, which was instituted on August, 1959. a plan or schene
for concertina this locality into a market had been approved
by the authorities.  This nust have led” to an inmediate
spurt in the value of the land in the locality. In this
connection it is pertinent to note that when in 1963 this
Property was, in execution of the decree of the trial court,
put to auction, the highest bid fetched by it was Rs.

50,000/-. It was therefore, highly unfair to the plaintiffs
to fix the value of their share at Rs. 9,000/-, even on
Mar ch 20, 1967 when the H.gh Court’s judgenent was
pr onounced. Al t hough the value of the property could be

fixed by auction between the two parties, we feel that this
nmethod” would be wunsatisfactory in this case ‘as t he
plaintiffs who own the, major share and have wunlimted
resour ces, woul d out bid the def endant . In t he
ci rcunmst ances, we think that the nore equitable nethod woul d
be to take the value of the property as Rs. 50,000/- in 1963
and allow a reasonabl e increase for the rise in price / since
1963 to this date, taking into account the rise in price in
the locality and give the defendant the first option to
retain the whole property on payment of 13/16 share of that
valuation (including the increase) to the plaintiffs wthin
a period of three nonths or such further period that may be
granted by the Court of first instance, facing which the
plaintiffs wll be entitled to be allotted and put in
possessi on of the whole, of the suit property. on paynment to
the defendant 'of 3/16 share of the value of  the property
determ ned by the Subordinate Judge, Patna, in (the nanner
af or esai d.
For the foregoing reasons, we allowed this appeal and send
the case back to the Subordinate Judge, Patna, ‘with the
direction that the should take such further evidence wth
regard to the increase in the value of simlar properties in
the locality since 1963. as the parties may wi sh to produce,
and then and after hearing the parties, dispose of the case
in conformty with the observations nmade in this Judgnent.
There shall be no order as to costs in this Court.
S.R

Appeal al | owed.
473




