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ACT:

Transfer of Property Act, 1882-Sec. 105-1ndi an Easenent
Act, 1882 Sec. 52-Distinction between | ease and |licence Lis
Pendens- Puri Shri | Jagannat h Tenpl e (Admi ni stration) Act
1952- Sec. 2(d)-Meani ng of.

H ndu Law whether of a Hindu tenple can grant a valid
per manent | ease.

HEADNOTE

The appellant’s great grandfather ~was granted a Sanad
in respect of 2 roonms in ‘the Jagannath tenple by the
Superintendent of tenple at the annual rent of Rs. 7/-. The
Sanad provided that the grantee would be entitled to enjoy
the said 2 roons fromgeneration to generation and'in case a
per manent structure was constructed thereon the rent woul d
be enhanced to Rs. 14/- per year. After the death of great-
grand-father of the appell ant the grand father and
thereafter the father of the appellant continued storing and
selling dry ’'Mahaprasad’ in the said property and conti nued
to pay Rs. 14/- per year. The respondents who have the
managenent of Jagannath tenple at present- under the  Puri
Jagannath Tenple (Adm nistration) Act, 1952, called upon the
appel l ants’ father to close and to hand over the possession
of the two roons to the nmanagenent on the ground that the
storage and sale of Mhaprasad in the Bihar Bedha of the
tenmpl e affected adversely the discipline and dignity of the
temple. The appel lant’s father was t hr eat ened with
i mposition of a penalty of Rs. 100/- per day in case he did
not vacate the prem ses in question. The appellant’s father
therefore, tiled the suit in the civil court which after his
death has been continued by the present appellant for
per manent i njunction restraining the respondents from
interfering with his right of storing and selling dry
Mahaprasad in the suit premses. According to the plaintiff
the pernmanent lease was granted to him by the Raja
Di byasi ngha and that since he was continuing to pay the rent
regularly he was entitled to continue in the suit prenises
fromgeneration to generation. The respondents contested the
suit on the ground that it was beyond the conpetence of Raja
of Puri as Manager of the tenple to grant a permanent | ease
and that, therefore, the Sanad was ineffectual, invalid and
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i noperative, and conferred no rights on the appellant and
his ancestors which would bind the present respondents.
Secondly, since the act of storing and selling Mahaprasad at
the suit prem ses constitute a breach of order and
di scipline, the respondents under the above statute had
right to ask the appellant to vacate. Thirdly what was
granted by the Sanad was |icence and not a | ease.

The trial court dismssed the suit. However, an appea
was all owed. The High Court accepted the second appeal and
di sm ssed the suit.

In an appeal by special |leave it was contended by the
appel l ants : -

(1) The suit ‘property did not form part of the

templ e.
(2) The Sanad granted a pernanent |ease of the
suit property and not nerely a |icence and

thereforethe appellant had an indefeasible
right of storing and selling Mahaprasad.
Di sm'ssi ng the appeal

HELD: (1) Section 2(d) of the Puri Sri Jagannath Tenpl e
(Admini stration-Act, 1952, defines tenple as including the
tenmpl e of Lord Jagannath of Puri. OQther tenples within its
prem ses and all other appurtenant and subordi nate shrines,
ot her sacred places and tanks and any additions which may be
102
made there after commencenent of the Act. Records of right
prepared under said Act also include the 'suit prenises
within the neaning of tenple. [104 H|

(2) It is now well settled by a catena of decisions of
the Supreme Court that it isthe creation of an interest in
i movabl e property that distinguishes a lease from a
licence. The intention of the parties is the real test for
ascertaining the character of a docunent. At one tine it was
thought that the test of exclusive possession was infallible
and if a person was given exclusive possession of a prem ses
it would conclusively establish’ that he was a |essee.
However, the result of the subsequent cases is that although
a person who is let into exclusive possession inprina facie
to be considered to be a tenant neverthel ess he wi Il not be
held to be so if the circunstances negative any intention to
create a tenancy. To ascertain whether a docunent creates a
licence or |ease the substance of the docunment nust be
preferred to the form (entire English and |Indian case Law
reviewed). [105 D-H, 106 A D

(3) A careful perusal of the recital in the Sanad,
which does not revival the identity of the plot wth
preci sion would show that the Sanad did not (create any
interest in the roons in question in favour of the grantee.
| he Sanad also did not confer the right of exclusive
possession of the premises. It is also evident “from the
ri ght of "Dakhale Khas" of the respondents in the suit
property as also fromthe proved facts that the Sarghara was
not kept open by the tenmple authorities frommd-night to 6
a.m during which interval the plaintiff could in no case
occupy it nor could he have access to it. It proved that
the enpl oyees of the Raja of Puri used to clean the refuse
etc., which got accunulated in the suit prem ses. The Sanad,
therefore, created a licence and not a | ease. [107 E-H

(4) Bven if it is assunmed that the Sanad created a
lease it could not be valid l|ease since the Mhant or
nmanager of a Hindu tenple is prohibited from grantee a
per manent | ease except far |egal necessity or benefit of the
estate. Tn the present case no such legal necessity or
benefit of estate has been proved. [108 B-F
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeal No. 491 of
1975.

Appeal by Special Leave fromthe Judgnent and order
dated the 24th June 1974 of the Orissa High Court in Second
Appeal No. 8 of 471

Gobi nd Das and B. Parthasarthi, for the Appellant.

Santosh Chatterjee and G S Chatterjee, for the
Respondent .

The Judgrment of the Court was delivered by

JASWANT SI NGH, J.-This appeal by special |eave which is
directed against the judgnment and decree dated June 24,
1974, of the High Court of Orissa at Cuttack reversing the
judgrment and decree dated Septenber 23, 1970, of the first
appel l ate court ~which in turn reversed the judgenent and
decree dated April 10, 1970, of the Trial Court relates to
the controversy regarding the appellants right to store and
sell dry *Mahaprasad’ in the suit prem ses consisting of two
pucca roomnms standing on plot No. 167 in ’'Bi har Bedha' (outer
conpound) of the Hoary Holy public tenple of Lord Jagannath
Ji in Puri (here in after referred to as 'the Tenple'),
which to use the | anguage of the “illumnating and
instructive preanble  of Shri Jagannath Tenple Act, 1954
(Orissa Act No. 11 of 1955) (hereinafter referred to as 'the
Act’, has ever since its inception been an institution of

uni que national inportance, in-~ which mllions of Hindu
devotees fromregi ons far and
103

wi de have reposed their faith and belief and have regarded
it as the epitone of their tradition and culture.

The facts giving rise to this appeal are: on August 7,
1969, one Copal Suar, since deceased, who was the father and
predecessor in interest of the present appellants descri bing
hinsel f as sevak of the tenple brought a Suit in the Court
of the Munsiff, Puri, being suit. No. 160 of 1969, for
per manent injunction restraining, the respondents herein
frominterfering with his right of storing and selling dry
" Mahaprasad’ in the suit prem ses.

The case of the original plaintiff was that by nmeans of
"Sanand’ (Exhibit 1) Raja Sri D byasingha Deb, the then
Superi nt endent  of the Tenple, granted to his great
grandf at her, Gangadhar Suar, a pernanent lease of the site
on which the two suit roons stood on an annual rent of Rs.
7/- that it was provided in the 'Sanad’ that the grantee or
| essee would be entitled to enjoy the site from generation
to generation and in case a permanent structure was
constructed thereon, the rent would be enhanced to Rs, 14/-
per year; that as a result of the death of his great
gr andf at her, Gangadhar Suar, of his grandfather Bela Suar
and of his father, Chakhi Suar, he had becone the sol e owner
of the property; that a few days after the commencenent of
the | ease, two permanent pucca roons for storing and selling
" Mahaprasad’ where constructed by his great grandfather
Gangadhar Suar, who according to the stipulation contained
in the aforesaid Sanad’ becane liable to pay an annual rent
of Rs. 14% that since the comencenent of the |lease, his
ancestors had fromgeneration to generation been using the
suit property as a store roomand as a shop for selling dry
"Mahaprasad’ in their capacity as tenants of the Raja of
Puri who was the Superintendent of the Tenple and the said
right of his had been acknow edged and duly recorded in the
record of rights. that ever since the taking over of the
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managenent of the Tenple by tile Governnment, he had been
payi ng annual rent as per terns of the lease to the
r espondent who had accepted him as a tenant; that he had
been occupying and enjoying the suit property as before
wi thout any let or hinderence either by the respondents or
by their predecessor-in-interest; that on August 1, 1969,
his son intimated to himthat respondent No. 2 had, by neans
of notice dated July 31, 1969, called upon himto close the
shop on pain of daily fine of Rs. 100/-, as in the opinion
of the respondent, he had been using the land in inner bedha
of* the Tenple for storage and sale of ’'Mahaprasad’ which
adversely affected the discipline and dignity of the Tenple;
that on being so i nforned, he personally approached
respondent No. 2 and represented to himthat he was the
per manent | essee of the suit property and had acquired
i ndefeasible right ~of storing and selling ' Mbhaprasad

thereon and the respondents could not interfere with that
right but his representation fell flat and respondent No. 2
threatened to close his shop forcibly, to inmpose penalty on
him and to dismiss him from the ’'seva'; that after
sonetine, respondent No. 2 served himw thin another notice
i mposi ng on accumnul ated penalty of Rs. 4,600/- at the rate
of Rs. 100/- per diemand that there being no provision in

the Act enpowering the respondents to do any of the
aforesaid things, /'there action was arbitrary, illegal and
wi t hout jurisdiction.

104

The suit was vigorously contested by the respondent.
Wil e denying The grant of the open site to the plaintiff’'s
ancestor. Gangadhar Suar., as al | eged, ~ as also the
construction of two pucca roons by the latter and the
storage and sale thereon of 'Mahaprasad’ by the plaintiffs’
ancestors, the respondents averred inter alia that the Raja
of Puri being nerely a Superintendent ~or a Manager of the
Temple it was beyond his conpetence to transfer a portion of
the Tenpl e permanently in favour of any individual and the
"Sanand’ set up by the plaintiff was as such ineffectual
invalid and inoperative and did not confer any right ,
title or interest on himor his ‘ancestors and was not
bi nding on the Respondents; that —_according to the
establ i shed custom and usage of. the Tenple. 'Mahaprasad’
could not be stored and sold in a 'saraghara ' but was to
be sold in Anand Bazar-the place specifically set apart for
the purpose, and that since the plaintiff ~had been
conmitting a breach of discipline and violating the orders
of the respondents be storing and selling "Mhaprasad in
the ' Saraghara’ standing on plot No. 167 (which had been
recorded in the record of rights as 'khas dakhali’ |and of
the respondents and was never intended for storage and sal e
of 'Mahaprasad’) and was thus acting in a nmanner derogatory
tothe dignity of the Tenple, the respondents in whomthe
governance and admini stration of the Tenple and its
endowrents vested under section 5 of the Act were conpetent
to take action under sections 21 (A) and 30(A) of the Act.

After framng the necessary issues and recording the
evi dence adduced by the parties, the Trial Court disn ssed
the suit holding that as sections 15 and 30(A) of the Act
cast statutory obligation on the respondents to ensure
mai nt enance of order and discipline and proper hygienic
conditions in the Tenple and proper standard of cleanliness
and purity of the offerings nade therein, they could not be
restrained by a permanent injunction from stopping the
plaintiff to sell 'Mahaprasad’ at a place other than the one
specified for the purpose. On appeal, however, the Sub-Judge
(Additional District Magistrate) Puri, decreed the suit.
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Aggrieved by this decision, the respondents preferred an
appeal to the H gh Court which accepted the sane and
di sm ssed the suit

Counsel for the appellants has urged before us suit the
suit property did not form part of the Tenple; that the
transaction, evidenced by ’Sanands’ (Exhibits | & I1) issued
by the Raja of Puri as Superintendent of the Tenple in
exercise of his right of superintendent and nanagenent of
the Tenple anpbunted to a pernanent I|ease of the suit
property and not nerely to a licence, and that the
appel l ants had an indefeasible right of storing and selling
Mahaprasad in the suit Saraonara. W shall deal with these
contention seriatim

Regarding the first contention raised on behalf of the
appel l ants we nay observe that according to section 2(d) of
Act No. XIV of 1952 called the Puri Shri Jagannath Tenpl e
(Administration) Act, 1952, ’'Tenple’ rmeans "the Tenple of
Lord Jagannath of Puri, other tenples within its prem ses,
all their appurtenant and subordi nate shrines other sacred
pl aces and tanks and any additions which nay be nmade thereto
after the comrencenent of the Act". I't may al so he
105
mentioned that pursuant to  section 3 of that Act a Specia
officer wwth prescribed qualifications was appoi nted by the
State Governnent for preparation of the consolidated record
of rights and duties of different sevaks and pujaries and
ot her persons connected with the seva, puja or nmanagenent of
the Tenple as also ‘for preparation of a list of List
i movabl e properties endowed to L ord Jagannath Tenpl e and
the extent of the premses of the Tenple and what it
conprises. In the report prepared by the said officer which
was published in the Oissa Gazette (Extraordinary) and is
final and entries whereof cannot be questioned except in the

manner provided in section 5 of that Act, it is recorded
that the Tenple of Lord Jagannath occupies an area of 10
acres and its prenises include all appurtenance and

subordinate shrines and the outer and inner conpounds and
that the suit plot No. 167 lies in the Baisi Pahacha’ area
in between the inner and outer conmpounds of the Tenple and
that access to it is though the nmain gate 1li e.
' Si nghadawara’ (lion’s gate) of the Tenple. It is,
therefore, clear beyond any manner of doubt that the Suit
prem ses form part of the Tenple. The first contention of
counsel for the appellants is, therefore, repell ed.

For a proper appreciation of the second contention, it
is necessary to bear in mnd the essential difference
between a | ease and a licence. It is now well settled by a
catena of decisions of this Court that it is the creation
of an interest in imovable property that distinguishes a
| ease from a licence. Reference in this connection may be
nmade with advantage to the decision of this “Court in
Associ ated Hotels of India Ltd v. R N Kapoor(1l) ' where
Subba Rao, J. (with whom Das, J. agreed observed as
foll ows: -

"I'f a docunment gives only a right to use the
property in a Particular way or wunder certain terns
while it remains in possession and control of the owner
thereof, it wll be a licence. The |egal possession
therefore, continues to be Wth the owner of the
property, but the licensee in pernmitted to nake use of
the premises for a particular purpose. But for the

perm ssion, his occupation would he unlawful. It does
not create in his favour any estate or interest in the
property. There is, therefore, clear distinction

between the two con concepts. The dividing line is
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cl ear though sonetines it be becomes very thin or
even blurred. At one tinme it was thought that the test
of exclusive possession was infallible and if a person
was gi ven exclusive possession of a prenmises, it would
conclusively establish that he was a | essee. But there
was a change and the recent trend of judicial opinion
is reflected in Errington v. Errington 1952-1 AIl ER
149, wherein Lord Denning reviewi ng the case |aw on the
subj ect summarizes the result of his discussion thus at
p. 155:

The result of all these cases is that, although a
person who is let _.into exclusive possession is, prim
facie, to be considered to be tenant, neverthel ess he
will not be held to be so
(1) A 1.R 1959.S.C. 1262

if the circunstances negative any intention to create a

t enancy".

1202:

this

very
Shaw

"The Court of Appeal again in Cobb v. Lane 1952-1
Al 'ER" 1199, considered the legal position and laid
down-that the intention of the parties was the rea
test for ascertaining the character of a docurment. At
p. 1201, Somervell L.J., stated:

"....the solution that would seemto have been
found is, has one would expect, that it nust depend on
the intention of the parties"”.

Denning L.J. said nuch tothe sane effect at p.

"The question in all” these cases is one of
i ntention: did the circumstances and the conduct of
the parties show that all that was intended was that
the occupi er should have personal privilege with no
interest in the land ?"

The following propositions nmay, therefore, be
taken as will established: (1) To ascertain whether a
docunent creates a licence or |ease, the substance of
the docunent nust be preferred to the forms; (2) the
real test is the intention of the parties-whether
they intended to create a lease or a licence; (3) if
the docunent creates all interest in the property, it
is alease; but, if it only permts another to nmake use
of the property, of which the legal possession
continues with the owner, it is a licence; and (4) if
under the docunent. a party gets exclusive possession
of the property, 'perina facie’ he is considered to be
a tenant. but circunstances may be established which
negative the intention to create a | ease"

Again in Quadrat U lah v. Minicipal Board, Bareiliy(1l)
Court observed: -

"There is no sinple litnus test to distinguish a
| ease as defined in s. 105, Transfer of Property Act
froma licence as defined in s. 52, Easenents Act, but
the character of the transaction turns on the operative
intent of the parties. To put it pithily, if _an
i nterest is i movabl e property; entitling t he
transferees to enjoynent, is created, it is a lease; if
perm ssion to use land wthout right to
excl usi ve possession is alone granted, a licence is the
| egal result.”

Then again in Board of revenue v. A MAnsari(2)this
Bench while approving the observations nade by Lord
while delivering the judgenent of the Board in Kauri T

Ti nber Conpany Limted v. The Conmi ssioner of Taxes(3) held

t hat

in order that a
(1) [1974] 2 S. C R 530.
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(2) [1976] 3 S. C. R 661
(3) [1913] A C. 771 (776).

107

agreenment can be said to partake of the character of |ease,
it is necessary that the grantee should have obtai ned an
interest m and possession of | and. The fol l owi ng
observations nade therein are apposite:-

"Alicence does not create an interest ill the
property to which it relates while a | ease does. There
isin other words transfer of a right to enjoy the
property in case of a lease. As to whether d particul ar
transaction creates a lease or a licence is always a
guestion of intention of the parties which is to be
inferred fromthe circumstances of each case. For the
purpose of deciding whether a particular grant anmounts
to a lease or alicence, it is essential, therefore,
to | ook to the substance and essence of the agreenent
and not loits from™
Bearing in mnd the above observations, let us now

scrutinize the terns of Sanand (Exhibit-1) which reads
t hus: -
"Order hereby is issued to the Parichhas Karjees
(Oficers) of the tenple as foll ows: -
one Gangadhara Suar of Kundhaibenta Sahi has filed
an application hefore the Raja for opening a 'Sera
Ghara’ (store Room of Mahaprasad) at  the top step of
twenty two steps adjoining the inner -conpound of the
temple and the Eastern Gate Wy having space of 10
cubits of length to wards south and width of 10 cubits.
It is ordered that he'is permtted to open the said
store room wth hereditary right on payment of‘ one
gold Mohara as Salanmi and rupees seven as annual rent.
If he at any tinme constructs ~a pucca house, he shal
pay rupees fourteen as annual rent.™
A careful’. persual of the recitals in the Sanand
(which does not reveal the identity of the plot wth
precision) would show that the Sanand did not create any
interest in the size in question in favour of the
plaintiff's great grandfather. It nerely pernmitted 'himto
open a Saraghara which neant a roomfor storing articles for
the sole purpose of preparing Bhog for the three presiding
deities. The Sanand did not also confer the right of
excl usi ve possession of the suit property on the grantee.
This is evident from the right of 'dakhale khas" of the
respondents in the suit property as also from the proved
fact that 'Saraghara’ was not kept open by the Tenple
authorities from mdnight to 6.00 A M during which
interval, the plaintiff could in no case occupy it nor could
he have access to it. It has also been found to have been
established from the plaintiff's evidence itself that the
enpl oyees of the Raja of Puri used to clean the refuse etc.
whi ch got accumul ated before the suit ' Saraghara’. Thus none
of the elements of |ease can be said to be present in the
instant case. In M N Chubwala v. Ei de Hussain Sahib(1l) this
Court rejected the claim of holders of certain stalls in a
mar ket that they were | essees and not

(1) A 1. R 1965 S. C 610.
108
licences there of the ground that they had no right to us
themafter the closure of the market at night and the
responsibility of cleaning and disinfecting the stalls and
closing the market at night lay on the I andlord and not on
the stall hol ders.

No hel p can be derived by the appellants from Exhibit-
Il which relates to a quarrel in 'Kotha Bhog Nties' and is
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not relevant for the purpose with which we are concerned at
the present stage.

Now assumi ng w thout holding that the Sanand anobunted
to a lease, it cannot even then be held to be valid as
permanent alienation of the tenple debutter property is
prohi bited. The position is stated thus at page 489 of
Mulla’s Treatise on Principles of Hindu law (11th
Edition):-

"The power of a shebait or a mohunt to alienate
debenture property is analogous to that of a nanager
for an infant heir as defined by the Judicial Conmittee
in Hunooman Pershad v. Missamat Babooee 6 MI.A 393.
As held in that case, he has no power to alienate
debutter property expect in a case of need or for the
benefit of the estate. He is not entitled to sell the
property for the purpose of investing , the price of
it so as to bring in an incone |arger than that derived
fromthe property itself. Nor can he, except for |ega
necessity grant a pernmanent | ease of debutter property
, though he may create proper derivative tenures and
estates conformable to usage."

In the present case, the position of the Raja of Puri
who granted the Sanand (exhibit) was nmerely that of a
shebait. He could not have granted a permanent | ease of the
property in question to the great grandfather of the
plaintiff w thout necessity or w thout benefit to the estat
e which have not at all been nmade out hl-this case

Again the |ease being a pernmanent one for a fixed rent
could not have been granted at - all by the Raja of Puri.
Reference in this connection nmay usefully be nmade to page
931 of Mayne's Treatise on H ndu Law (11th Edition), where
the position is stated as foll ows: -

"It is beyond the powers of a manager to grant a
per manent lease at a fixed rent in the absence of
unavoi dabl e necessity ;- for, to fix the rent, though
adequate at the tinme in perpetuity. inlieu of giving
the endowrent the benefit  of an augnmentation of a
variable rent fromtime to lLime would be a breach of
duty on the part of the manager. |In Pal aniiappa Chetty
v. Streemath Deivasi kanony (1917 ) 44 1.A 147. Lord
At ki nson observed: "Three authorities have been cited
whi ch establish that it is a breach of duty on the part
or a shebait, unless constrained thereto by unavoi dable
necessity, to grant a |ease in perpetuity of debutter
lands at a fixed rent. however adequate that rent nay
be at the time of granting, reason of the fact that, by
this neans, the debutter estate
(1) 44 1. A 147

109

I's deprived of the chance it would have, if the rent

were variable of deriving benefit fromthe enhancenent

in value in the future of the lands |eased."

I n Pal ani appa Chetty & Anr. v. Deivasi kamony Pandara( 1)
alluded to in the above quoted passage, it was al so held:-

"A permanent |lease of tenple lands at a fixed
rent, or rent free for a premum whether the |ands
are agricultural lands or a building site, is wvalid
only if nmade for a necessity of the institution. It is
not justified by a local custom or by a practice of
the institution, to grant |lands in that manner

The phrase "benefit of the estate", as used in the
deci si ons with regard to the circunstances justifying
an alienation by the manager for an infant heir or by
the trustee of a religious endowrent cannot be
preci sely defined but includes the preservation of
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the estate fromextinction, its defence against hostile
litigation, its protection frominundation, and simlar
ci rcunst ances. "

The present case is, in our opinion, fully covered by
the decision in Shibessouree Debi a V. Mot hoor anat h
Acharjo(2) where it was l|aid down a general rule that

apart from unavoi dabl e necessity to create a new and fi xed
rent for all time, though adequate at the tine, in lieu of
giving the endowrent the benefit of an augnmentation of a
variable rent fromtine to tine would be a breach duty in
the mohunt.

Thus viewed fromany angle the ’Sanand’ could not be
held to be any nore than a |licence and could not clothe the
ancestors of the plaintiff or the plaintiff with the status
of a | essee.

This takes us to the l'ast contention raised before us
by counsel for the appellants. which is also devoid of
substance., A bare perusal of Exhibit-1 is enough to show
that it does not confer any right of selling ' Mahaprasad’ on
the plaintiff or on his |legal representatives. Exhibit- 11
cannot also be usefully pressed into service by the
appellants as it relates tothe sale of 'Rahani Bhog', and
not of ’'dry Mahaprasad’.

Thus all the contentions raised by counsel for the
appel lants fail. For the foregoing reasons, we affirmthe
judgrment of the High Court and dismiss the appeal wth
costs. The appellants are, however, as mutually agreed to
between the parties, given one npbnth’s tine to vacate the
prem ses. The cumul ative penalty of Rs. 4,600/- to which the
appel | ants have been  subjected  also being excessive is
reduced to Rs. 500%

P P Appeal dism ssed.

(1) 441. A 147 (2) 13 M 1. A 270.

110




