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PETI TI ONER
MAHANTAPPA & ORS.

Vs.

RESPONDENT:
STATE OF KARNATAKA

DATE OF JUDGVENT: 01/ 12/ 1998

BENCH
K. VENKATASWAM , M JAGANNADHA RAQO.

ACT:

HEADNOTE

JUDGVENT:

JUDGMENT

M Jagannadha Rao, J.

Leave granted.

The appellant’s wit petition No. 1046 of 1997  was

di sm ssed by a | earned Single Judge of the Madras Hi gh Court
by Judgnent dated 20.10.1997 and further appeal filed by the
appel l ant before the Division Bench in"Wit Appeal No. 1686
of 1998 was al so dismi ssed. Aggrieved by the said Judgnents
this appeal has been preferred.

The followi ng are the rel evant facts.

The District Collector, Tuticorin (First respondent)
published a notification in the District Gazetta in January
1995 calling for tender applications for grant of |ease of
sand quarry in 1.17 1/2 hectares for a period of two years

from1.1.95 to 31.3.1997. The 'said advertisement was
amended and nodified as a |ease for three years-i.e. upto
31.3.98, rather than for two years. On23.2.1995 the

petitioner submtted his tender and offered a sumof Rs.
1. 60 | akhs per annum The offer of the petitioners was the
hi ghest . The first respondent did not accept the offer but
rejected the sane by orders dated 22.3.1995 in exercise of
his powers wunder Rule 8(6)(b)(ii) of the Tam lInadu M nor
m neral Concession Rules, 1959 (hereinafter called ’'the
Rul es’). The collector felt that the appellant’s offer,
even though it was highest, was | ess than the upset price as
estimated by the departnent. The appellant preferred an
appeal to the Director of GCeology and Mnes (second
respondent). The Director allowed the appeal of t he
appel lant by his order dated 1.4.1997 on the ground that by
the closing date of the tenders nanely, 6.3.1995 the upset
price was not fixed by the Assistant Geol ogi st, that such
upset price was fixed only on 10.3.1995 long after the
closing date namely, 6.3.1995. The Director also held that
conpared to anot her tender where the offer of Rs. 1.75
| akhs of this very appellant was accepted for an extent of
3.24 hectares, the present offer of the appellant for 1.60
| akhs was not unreasonable particularly when the extent of
the quarry area in this case was only 1.17 1/2 hectares.
However, the Director applied the provisions contained in
the anmendment to Rule 8-A introduced by G o. Ms. 235 on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

19.12.1996 by which additional Seigniorage fee was payabl e
in addition to | ease amount. By the date when the Director
allowed the appeal on 1.4.1997, part of the |ease period
from1.4.1995 upto 1.4.1997 had already expired. Therefore,
the Director granted the | ease only for the remaining period
from1.4.1997 upto 31.3.1998.

Aggrieved by the said order to the extent that ful

three year | ease was not granted by the Director anended
Rul es dated 19.12.96, the appellant filed the wit petition
in the High Court. He contended that when the Director
applied the amended rul es dated 19.12. 1996 which were issued
in GOMs No.235, so far as seigniorage was concerned, the
Director should have al so given the benefit of the anendnent
to Rule 8(8)(a) which stated that the | ease should run for a
period of three years formthe date of the execution of the
| ease deed. The wit ~petition was contested by the
respondents before-the |learned Single Judge.

The |l earned Single Judge while dismssing the wit
petition /‘observed “that the auction notice specified a
particular period nanely, 1.1.95 to 31.3.98 and, therefore,
t he appellant could not claimthat the three year period was
to run as per the anended Rule 8(8)(a), that the amendnent
was prospective in nature and was not applicable to |eases
whi ch  had al ready been processed and rejected the Coll ector
earlier, - in this/case on 22.3.1995. Merely because the
appel l ate order was passed subsequent to the anmendnent of
the rules in GOV No.235 dated 19.12.1996, @ the appell ant
could not seek the' benefit of the amendnent. Before the
| earned single Judge, the appellant relied upon the judgment
of this Court in State of Taml nadu vs. H nd Stone [1981
(3) SCR 742] for the proposition that if rul es were anended
during the pendency of an application for the grant of a
mning lease, the said rules should be applied to such
pendi ng applications. The said decision was distinguished
by the learned Single Judge on the ground that the
appel l ant’ s application was rejected by the Collector on
22.3.1995 | ong before the rules cane into force on
19.12. 1996 and that the pendency of the appeal by ‘the rine
the emended rules came into force, was not a sufficient
reason for applying the amendnment. So far as the appellate
or der of t he Director asking the appellant to pay
sei gni orage as per the anended rule was concerned, the
| earned Single Judge justified the said charge on the ground
that the said fee was leviable form1.4.1997 to 31.3.1998.
On these grounds, the wit petition was dism ssed.

When the appellant appealed before the Division

Bench the |earned Judges too distinguished the decision of
the Supreme Court in Hnd Stone [1981 (2) SCR 742]. The
Bench al so held that the new rules did not apply. The Bench
was also of the view that the value of the sand by the tine
the appell ate order came to be passed on 1.4.97 would have
been nore than what the appellant offered at the tinme of the
tender of 21.3.1995 and that, therefore, in case the appea
were to be allowed, the interests of the State would suffer
For all these reasons, the appeal was dism ssed.

In this appeal before us, it was contended by the

| earned seni or counsel of the appellant Shri K. R  Choudhary
that the [ earned Single judge and the Division Bench as al so
the Director (second respondent) were wong in not applying
the anended rule in GOM No. 235 dat ed 10. 12. 1996
According to him the judgnent of this Court in State of
Tam I nadu vs. Hnd Stone [1981 (2) SCR 742] was directly in
point when it said that the application for grant of a | ease
of minerals under these rules had to be disposed of on the
basis of such rules as may be in force at the tine the
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application was di sposed of and not by the rules in force at
the tinme the application for grant of |ease was nade.
Lear ned senior counsel, therefore, contended that the
Director. Mnes and Geol ogy ought to have, while allow ng
the appeal of the appellant, granted a | ease for a period of
three years from the date of execution of the |ease as
provided in the amended rules in rule 8(8)(a).
On the other hand, the learned counsel for the
respondents contended that the tender being for a specific
period from1.4.1995 to 31.3.1998 it was not pernissible for
the appellant to seek a | ease for a period beyond 31.3.1998
on the basis of the amended rules. The fact that the appea
before the Director was pending upto 1.4.1997 was not a
ground for applying the anended rules. The rul es were
preceded by administrative instructions dated 12.3.1997
which stated that if any  application had been processed
before the comencenent of the new rules t hen such
applications should not be disposed of on the basis of the
amended rul es. Even otherwise the anmended rules were
prospective in nature. The judgnment of this court relied
upon by the appellant in Hnd Stone was not applicable
i nasmuch as the application of the appellant was di sposed of
by the Collector on 22.3:1995 whereas the rules canme into
force long thereafter on-19.12.1995 whereas the rules cane
into force long thereafter on 19.12.1996. |If the appellant
were granted three years l|lease from the date of the
execution of the | ease then the appell ant woul d be maki ng a
undue profit inasmuch as the value of sand has gone up
between 1995 and 1998 and to that extent the interests of
the CGovernment woul d suffer.
The point for consideration is whether the appellant
is entitled to a quarrying |lease for sand for three years
fromthe date of the execution of the |ease dated as per
rule 8(8)(a) of the rules as amended by the GOM No. 235 dat ed
19.12.1996 or only upto 31.3.1998 as per the advertisenent?
It may be noticed that Rule 8(8)(a), before its
amendment by GOMs No. 235 dated 19.12.1996 read, in/ so far
as it is material for the case before us, as follows :

"Rule 8(8)(a): The period of any quarry

| ease grant ed under this rulefor

qgquarrying stones shall be five years and

the period of quarry |ease for quarrying

sand and other minor mnerals shall be

three vyears, subject to the followng

conditions :-

(1) The date of commencement of the period

of a quarrying |ease granted under this

rule shall be the first day of the first

financial year of the | ease period:

provided that where the |ease

deed could not be executed before the 1st

day of April in the first financial vyear

of the |lease period due to adm nistrative

reasons, the lessee is entitled for

proportionate reduction in the annua

| ease anmobunt in the first year of the

| ease period;

provi ded that. e

provi ded also that the |ease

amounts for the second and subsequent

financial years of the | ease period shal

be fixed by enhancing the | ease ambunt of

the previous year by twenty per cent of as

prescribed by the State CGovernment from

time to tinme.
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By the anendrment made w.e.f. 19.12.1996 in

GOMs No. 235 (Industries) it is stated as

follows :

" Anmendrent s.

In the said rules, inrule 6 --

(1) In sub-rule (80, in clause (a) --

(a) for sub-clause (i) including t he

provisos, the follow ng sub-clause shal

be substituted, nanely :-

(i)the date of comencenent of the

period for which the quarrying lease is

granted wunder this rule shall be the date

on which the | ease deed i s executed.

(b) for sub-clause (ii), the follow ng

sub-cl ause shall be substituted, namely :-

(ii) the lease shall expire on the date

specified in the | ease deed and in no case

ext ensi on of the period of |ease shall be

made.

(2) insub-clause (iv), for- clause (b),

the follow ng clause shall be substituted,

nanely : -

(b)All | eases, besides the one tinme

paynment of the bid anount/tender anount,

which is the | ease amount, shall also pay

sei gniorage fee or deed rent . .

Besi des the | ease anount and t he

seigniorage fee or deed rent, the | essee

shal | al so pay such other levies, as my

be prescribed by the State Governnent,
Inis clear, therefore, that after the anmendnent,
the three year period for quarrying of sand is to be counted
fromthe date of execution of the lease. Apart fromthe
| ease anmount, seigniorage fee or dead rent or other / charges
have to be paid.
In the present case, the above amendnent by GOVs
No. 2355 dated 19.12.1996 cane into force after the order of
rejection was passed by the Collector —on 22:3.1995,
obviously, the Collector could not  have appli ed the
amendment. But the appeal was preferred to the Director on
20.4.1995 and it was during the pendency of the appeal that
the anendnment dated 19.12.1996 cane into being.
As to the effect of the anendnents to the Rul es, the
judgrment of the Supreme Court in State of Tam| Nadu vs.
H nd Stone [1981 (20 SCR 742] is relevant.  In‘that case,
when certain renewal applications were pendi ng under these
very Rules, before the Governnment, Rule 8(c) was introduced
by GOMs No. 1312 (Industries) on 2.12.1977. By that 'rule
"l eases" for quarrying black granits in favour of private
parti es were banned. Question arose whether the anendnent
applied only to fresh | eases or whether the pending renewa
applications were to be disposed of under the Rules as  they
stood when the original |ease was granted. Question also
arose whether, the concerned authority could apply a Rule
which came into force during the pendency of an application
or whether the Rules in force on the date of the application
al one applied. It was argued for the application alone
appl i ed. It was argued for the applicant that there was
undue delay in the disposal of the renewal applications and
hence the new anendnents could not be applied. This Court
initially observed (p.759) that an application for renewal
is in substance an application for a lease. It held

"I't nust be renmenbered that an application
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for the renewal of a lease is, in essence

an application for the giant of the |ease

for a fresh period. W are, therefore, of

the view that Rule 8(c) is attracted in

considering applications for renewal of

| eases al so."

This Court also held that if rules are

amended during t he pendency of an

application for a mning |ease, the

amended rule is to be applied wile

di sposi ng of the application. The argunent

if there was long delay in disposal of

appl i cati ons, subsequent anmendnents shoul d

not be appl i ed, was rej ected. At

(pp. 759-760) it was hel d:

"while it is true that such applications

shoul d be dealt with within a reasonable

time, it cannot on that account be said

that the right to have an application

di sposed ~of in a reasonable tinme clothes

an _applicant for aleasewith a right to

have the application disposed of on the

basis of the rules in force at the tine of

the maki ng of the application. No one has

a vested right to the grant or renewal of

a | ease and none can claima vested rights

in anyone, an application for a | ease has

necessarily to be dealt w th according to

the rules in force on the date of the

di sposal of the application despite the

fact that there is along delay since the

nmaki ng of the application."
guestion for consideration is whether~ in cases where the
application for lease is rejected by the Collector and an
appeal is filed by the applicant before the Director, and
the rules are anmended during the pendency of the appeal, the
above principle in Hi nd Stone can be applied?
In our view, what applies to applications applies
equally to appeals because, an appeal is nothing by the
continuation of the proceeding which stated with an

application. In our viewit makes no difference whether the
delay has occurred on account of keeping the applications
pendi ng or on account of an appeal being filed. In _~either

case, Hind Stone becones applicable.

The |learned single judge and the Division Bench, in

our view, erred in not applying the judgrment of this Court
in Hnd Stone to the appeal that was pendi ng before the
appel l ate authority. We are of the view that the anended
Rule 8(8)(a) which came into force on 19.12.1996 applied to
the appeal which cane to be disposed of on 1.4.1997. 1f that
be so, the period of 3 years for a sand quarry |ease nust
necessarily run from the date of execution of the |ease
deed.

Learned counsel for the State, however, relled on

the fact that the advertisenent for |ease was for a specific
period i.e. 1.4.1995 to 31.3.1998. According to him the
appel l ant was entitled to a | ease, by orders of the Director
dated 1.4.1997, only upto 31.3.1998 and if that period too
had expired by now, no relief could be granted. In our
opi nion, the advertisenment having been issued in order to
i npl enent these very Rules, the terns of the advertisenent
cannot be viewed in isolation. They have necessarily to be
read in conjuction with the rules.

Yet another argument of the | earned counsel for the

State is that the amendnment to the Rules dated 19.12.1996
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was preceded by administrative instructions dated 12.3.1997
which stated that if by the date of amendnent, the | ease
application had been processed, the anmendnment would not
apply. The relevant part of the instruction reads as
fol l ows:

"The District Collectors are also informed

that in these cases where order confirmng

the auction/tender have been i ssued
already, the |eases nmay be granted as per
certain rule and instructions issued. In

cases where auction/tender process was

al ready over, the sane may be confirmed

under the earlier rules.
It is true that the latter part of this rule states
that if the processing” of ‘the application is conpleted
before the new rules conmeinto force, than the new rul es
cannot be applied. In our opinion, this goes against the
judgrment of this Court in H nd Stone case which stated that
if the application for |ease was not di sposed of by the date
of the anendnment, then the anendnent would apply. The
adm ni strative order cannot, therefore, be relied upon by
the respondents.
Furt her, t he ar gunent that the amendnent is
prospective and is ~applicable only to  fresh application
filed after the amendment cannot hold good again in view of

what is decided in the Hnd Stone case. ~ It is the rule in
force on the date of disposal of the application or appea
that is applicable. 'In case the anendnment cones during the

pendency of an appeal against a refusal to grant the |ease,
as in the case before us, the appeal by the applicant has to
be di sposed of by applying the anendnent which has cone into
bei ng during the pendency of the appeal

Lastly, we cone to t he submi'ssion by the
respondent’s counsel that the price of sand had increased
bet ween 1995 and 1998 and if fresh tenders are called today,
the state woul d get a hi gher ampunt.

In this context, we nay point out that the rule
8(8)(a)(i) as it stood before the amendnment had a proviso
that the lease anpbunts for the second and  subsequent
financial years shall be fixed by way of an annual i ncrease
of 20% We find, however, that the said proviso was dropped
w.e.f. 19.12.1996. This is clear from the fact that the
amendnent st ates.

"for sub-clause (i) including the provisos, the ne anmendnent
is substituted.”

In the present case, the appellant’s tender was

rej ected on 22.3.1995 and the provision for periodic

increases was there till 19.12. 1996 only. in the
circunst ances of the case, we have put it to the appellant’s
senior counsel that in the event the appeal is/'to be

allowed, we will apply the old rule upto a | east 19.12.1996
so far as the rate is concerned. Learned senior counse
agreed for such enhancenent. The enhancenent would be
roughly for 2 years. |In the peculiar circunmstances of the
case, we direct that the | ease amobunt will stand increased,
to start, by 40% of the offer i.e. instead of Rs.1.60
lakhs, it will be Rs.2.24 |akhs per annum the period of

lease will run for a period of 3 years fromthe date of
execution of the | ease as stated in the anmended rule, at the
rate of Rs.2.24 | akhs per annum The appellant shall have
to pay the seigniorage also as per the anended rules in
addition to the | ease anount. Time for paynent of the
enhancenent in the | ease amobunt or any bal ance of the | ease
amount or seigniorage, will be one nmonth fromtoday.

The judgnent of the Ilearned single judge and
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division bench are set aside. The order of the Director of
CGeology & Mning dated 1.4.1997 is nodified accordingly. The
appeal is allowed as stated above. |In the circunstances,
there will be no order as to costs.




