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ACT:

State Judicial Service-Power of H-gh Court-Supersession of
seniority of Munsif in pronotion-|f puni shment or
penalty--Suit, if lies--Constitution of India, Arts. 235,
311(2), 320(3) (c), 14,16(1)-Civil Services (Cassification
Control and Appeal) Rules rr. 49, 55A

HEADNOTE:

This was an appeal by special |eave by the judges of the
Calcutta High Court against the decision of the City GCivi
Court at Calcutta decreeing the respondent-1's suit. That
respondent was a Munsif in the West Bangal CGvil ~ Service
(judicial) and had issued an injunction in his own favour in
a case where he was the plaintiff. That order of injunction
was set aside in appeal by the appellate Court. When' the
cases of several Miunsif came up for consideration before the
H gh Court for inclusion of nanes in the panel officers to
of ficiate as Subordinate judges, the respondent’s name was
excl uded. He was told by the Registrar of the Court on a
representation made by himthat the Court had decided to
consider his case after a year. As the result of such
excl usi on respondent 1, who was then the senior nost in the
list of Minsifs lost eight places in the cadre of
Subordi nate judges before he was
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actually appointed to act as an Additional Subordinate
fudge. His case in substance was that this exclusion by the
H gh Court ampunted in |aw to the penalty of "withhol di ng of
pronmotion" without giving himan opportunity to show cause
and he prayed that a declaration mght be nade that he
occupi ed the same position in respect of seniority in the
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cadre of Subordinate judges as he would have done if no
supersession had taken place and clained arrears of salary
payabl e to a Subordi nate judge. The trial Court decreed the
Suit. A prelinminary objection was taken in this Court on
behal f of the appellants that the controversy rai sed was not
justiciable.
Hel d, that there was no cause of action for the suit and the
appeal nust succeed.
There could be no doubt that wunder Art. 235 of the
Constitution the Hi gh Court was the sole authority to decide
the fitness of a Munsif to be appointed as a Subordinate
judge and the exercise of its power was not justiciable.
Article 235, read with the service rules, clearly showed
that a Minsif had no right to pronotion that could be
enforced through court. Rule 55A of the Civil Services
(dassification, Cont r ol and Appeal) Rul es had no
application to the State of West Bengal and r. 49 conferred
no right to pronotion but 'only a safeguard agai nst
i mposition of any punishnent by way of wthholding of
pronmotion wthout adequate opportunity to show cause and
operated only when there was a disciplinary proceeding.
It was not correct to say that the High Court should have
consulted the State Public Service Comm ssion since Art.
320(3)(c) of the Constitution also contenplated disciplinary
matters.
Nor was it correct to say that the respondent | was reduced
in rank as a result of the H gh Court’s action wthin the
meani ng of Art. 311(2) of the Constitution. The word ’'rank’
in Art. 311(2) referred to classification and not to a
particular place in.the sane cadre in the hierarchy of a
service. Al Subordinate judges were in the sane cadre and
held the sanme rank irrespective of seniority. Losing sone
places in the seniority list, therefore, did not anpbunt to
reduction in rank.
Nor were Arts. 14 and 16(1) violated. ~Equal opportunity did
not nean getting the particular post for which a nunber of
persons was consi der ed. So long as one was equal |y
considered along wth others there could be no denial of
equal opportunity if wultinmately he was not selected in
preference to the others.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 193/1961
Appeal by special |eave fromthe judgment and decree dated
February 17, 1960, of the Gty Gvil Court, Calcutta, in
Title Suit No.'409 of 1958.

A C Mtra, B Das, B. Basak and P. K Bose, for
appel lants Nos. 2 and 1(a) to 1(t).

M C. Setalvad, Attorney CGeneral of India, B. Das, B
Basak and P. K Bose, for appellant No. 2.

M Adhi kari, Advocate CGeneral, Madhya Pradesh and . N
Shroff, for intervener No. 1.

P. D. Menon, for intervener No. 2.

S. M Sikri, Advocate-Ceneral, Punjab and P. D. Menon
for the intervener No. 3.

G C. Kasliwal, Advocate-Ceneral, Rajasthan, S. K Kapur
and P. D. Menon, for intervener No. 4.

G R Ethirajulu Naidu, Advorate-CGeneral, Mysore and P. D
Menon, for intervener No. 5.

C. P. Lal, for intervener No. 6.

1962, April 9. The Judgnment of the Court was delivered by
SINHA, C.J.-This Appeal, by special leave, is directed
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agai nst the judgnent and decree dated February 17, 1960, of
the City Cvil Court at Calcutta, decreeing the plaintiff's
suit for a declaration and consequential reliefs, to be
hereinafter noticed. The appeal arises under very specia
circunmstances. the nost notable feature of the case being
that it comes direct to this Court fromthe judgment and
decree of the Trial Court, w thout having gone through the
ordinary process of appeal to the High Court of Calcutta.
The reason why this happened was that the H gh Court of
Calcutta, and the sitting judges
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of that Court, were the appellants, having been the
principal contesting defendants in the Trial Court, and,
therefore, could not, .in. all propriety, have heard the
appeal . That was the reason why special |eave was granted
to appeal fromthe judgnent and decree of the Trial Court
itself.

In order to bring out the points in controversy it is
necessary to state the followi ng facts. The plaintiff, who
is now flunctioning as on Additional District and Sessions
Judge, was, at the date of the suit filed or, Septenber 4,
1958, a nenber of the West Bengal Civil Service (Judicial).
He joined the serviceon April 1, 1937, as a Munsif, and was
duly confirnmed on April 1, 1939. In the West Bengal Civi
List, <corrected up to January 1, 1954, his nane appeared
against serial No. 53, inthe list of Munsifs. Just above
hi m against serial No. 52 was Shri Bi'bhutosh Banerjee, and
the nanme of Shri ‘Jagadi ndranath Hore (Respondent No. 2)
appeared against serial No. 54. In course of time, al
Munsifs down to serial No. 52-Shri Bi bhutosh Banerjee in the
Cvil List aforesaid were appointed to the posts of
Subordi nate Judges, according to their seniority ‘indicated
in that |list. |In February 1955 the plaintiff was at the
head of the list of Munsifs. In April 1955, the plaintiff
noticed that the second respondent aforesaid had been
appoi nted a Subordi nate Judge, and-the notification of his
appoi nt nent appeared in the Calcutta Gazette dated April 28,
1955, although the plaintiff had not received any order of
appoi nt nent as a Subordi nate Judge. - On representation being
made by the plaintiff to the H gh Court, he was informed by
the Registrar of the Court that "the Court decided to

consi der his case again in Decenber 1955." In the neantineg,
several other Munsifs, whose nanes appeared below that of
t he plaintiff in the GCvil List, were appointed as

Subor di nate Judges, one after another. The plaintiff then
addressed a petition of appeal against
441

the action of the High Court in not appointing him as a
Subordi nate Judge, to the Governor of the State, of  West
Bengal . That appeal was withheld by the H gh Court with the
remakes "t hat the action conplained of not bei ng
disciplinary action, no such appeal lies." The plaintiff
t hereupon addressed a petition to the Governor, praying that
the said petition of appeal wi thheld by the H gh Court, as
aforesaid, be called for. This petition was also wthheld
by the H gh Court with the remarks that in the Court’s
opi nion no such petition lay. In April 1956, the plaintiff
was appointed to act as an Additional Subordi nate Judge, by
an order of the Hgh Court. In the nmeantinme, eight
Munnsifs, who occupied lower places in the Gvil List
(inpl eaded as proforma defendants in the suit) had been
appointed and posted as Subordinate Judges, one after
another in succession, in the order in which their nanes
appeared in the Gvil List. In May 1956, the plaintiff
addressed a menorial to the CGovernor of Wst Bengal . Thi s
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nmenorial was also withheld by the Hi gh Court on the ground
that no such nenorial lay. The plaintiff bad sent a copy of
the nenorial to the Secretary to the Governnment of West
Bengal (Judicial Department). He was informed by the
Department that the Governor had declined to interfere.
Thereupon the plaintiff instituted the suit, originally
agai nst the State of Wst Bengal, as the princi pa
defendant, and the eight Minsifs, who had been appointed
Subordinate Judges in preference to the plaintiff, as
prof orma def endants. But subsequently, on the plea of
defect of parties, raised in the witten statement of the
State ' %f West Bengal, the Hi gh Court of Calcutta, and the
sitting Judges, were added as defendants 1(a) to 1(x) in the
category of principal defendants. The cause of action
alleged in the plaint-was that the Hgh Court had never
declared the plaintiff as unfit to act as a Subordinate
Judge; it had never called upon the plaintiff to show cause,
under Art. 311(2) of the
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constitution, or r. 55-A of the Cvil Services (Cassifi-
cation, Control and Appeal) Rules, as to why his pronotion
should not be with held. As a matter of fact, the High
Court never declared, in terns, that it was going to
wi thhold the plaintiff’s appointnent as a Subordi nate Judge.
On the contrary, the plaintiff was vested wth specia
powers two nonths /before April 1955, when the or der
conpl ai ned of was passed by the High Court, conferring upon
him pecuniary jurisdiction to try suits of the value upto
Rs. 3500/-; and snall cause court suits up to the value of
Its. 300/--powers which ordinarily are conferred by way of
st eppi ng-stones to subordi nate judgeship. ~The plaintiff was
al so allowed to cross the efficiency bar at the higher |eve
on due date, nanely April 1956, and was recommended for ap-
poi nt ment as the Assistant Sessions Judge, soon after he was
posted as a Subordinate Judge. ~The plaintiff also made a
point of the fact that though the H gh Court expressly
declared that its action in not appointing hima Subordinate
Judge in the ordinary course was not by way of disciplinary
action, or of inposing a penalty, within the meaning of cl
(ii) of r. 49 of the Gvil Services (Cassification, Contro
and Appeal) Rules, the High Court actually wthheld the
plaintiff’s promotion as Subordinate Judge,  w thheld  his
petition of "appeal to the Governor, and (lid not _consult
the West Bengal State Public Service Comm ssioner. The
plaint also added that the Minsifs and Subordinate Judges
bel ong to one and the sane service, nanely, the Wst  Benga
Service (Judicial), and that a nunber of tile service is
entitled to be considered for pronotion according to
seniority, to the West Bengal Judicial Service. I'n’ the
prem ses, the plaintiff prayed that "a declaration be nmade
that he occupies the same position, with the sanme privil eges
and benefits, as if he had been appointed as a Subordinate
Judge i mediately before the second respondent”, and that
,his name be inserted in the West Bengal Civil List, and in
any other relevant gradation |list maintained as a
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Subordi nate Judge inmedi ately bel ow that of Shri Bi bhut osh
Benerjee and i medi ately above that of Shri Jagadindra Nath
Hore". Arrears of salary as Subordi nate Judge, together
with dearness , allowance, with interest at 6% per annum
amounting to Rs. 1,090/- were also clainmed, and a pernanent
injunction was also prayed for directing the principa
defendants to place the plaintiff’s nane in the Cvil List,
in terns of the declaration sought, besides other reliefs,
not necessary to be nentioned here. The suit was contested
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mai nly by the added defendants, as the first defendant, the
State of West Bengal, disclainmed. any know edge of the
action taken by the H gh Court, or the reasons thereof,
though it denied that the plaintiff bad a cause of action

or that he was entitled to any relief. The substantia

defence to the suit raised by the H gh Court was that in
Decenmber 1951, the High Court considered the question of
inclusion of names of certain Munsifs in the panel of
officers to officiate as Subordinate Judges; the plaintiff’s
nane was excluded fromthat panel, and it was decided that
the Hi gh Court would consider his case a year later, after a
special report fromthe District Judge concerned; and that
the plaintiff was not thought fit, at that time, to act as a
Subordi nate Judge. On the question of plaintiff's fitness
as a judicial officer, the High Court nmade reference to the

plaintiff having issued an-injunction in his own favour, in
a case in which he hinmself was the plaintiff. The order of
injunction was judicially considered, on appeal, and set

aside. | The matter cane up before, a Full Court of the High
Court for ~consideration adnmnistratively, as a result of
which a Committee of three Judges of the H gh Court was
appointed to consider the plaintiff’s conduct. After
considering the plaintiff’ s explanation, the H gh Court cane
to the conclusion that his explanation was unsatisfactory,

and that-his conduct should a total disregard of all judi-
cial propriety. It was denied that the plaintiff’'s case
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came within the 'scope and anbit of ~ Art. 311(2) of the
Constitution, or r, 55-A of t he G vil Servi ces
(A assification, Control and Appeal) Rules. It was clainmed

on behalf of the H gh Court that under the Constitution and
otherwise the Hgh Court was the sole adm nistrative
authority to determ ne questions of pronotion of Minsifs to
Subor di nat e Judge’s grade; in -exercise of that sol o
authority and discretion, the H gh Court considered the
plaintiff’s case for pronotion as Subordinate Judge, and
passed orders on a proper appreciation of the plaintiff’'s
record of service, and in the best interests of the judicia

administration of the State. It, was also denied that the
plaintiff's case should have been referred to the State
Public Service Conmission. It was affirned that the suit,
as franmed claimng the reliefs aforesaid, was not

mai nt ai nabl e. The H gh Court relied upon the provisions of
Art. 235 of the Constitution, as vesting conplete control

authority, jurisdiction and discretion to consider and
decide the question of fitness of a Munnsif to be pronoted
as a Subordinate Judge, and its order in not pronoting the
plaintiff, after a proper consideration of his record of
service, was neither a disciplinary action nor an inposition
of a penalty, which would bring his case within the purview
of the State Public Service Conmission, and the “plaintiff
had no right of appeal against the order of the Hi gh' Court,

conpl ai ned of, as it was not governed by the Civil Services
(A assification, Control and Appeal) Rules, relied upon by
the plaintiff. |In the premses, it was contended that the

Court had so jurisdiction to entertain the suit or to grant
any of the reliefs clained by the plaintiff.

On those pl eadings, and after recording the plaintiff’'s and
consi dering the docunentary evi dence adduced by the parties,
the | earned Judge below, of the City Court, observed at the
outset that at the trial, the learned counsel for the
plaintiff did not
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rely upon the provisions of Art. 311(2) of the Constitution
though reference to it had been made in the plaint. He
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relied upon the provisions of Art. 235 of the Constitution,
read with rr. 49, 55-Aand 56 of the Civil Services
(O assification, Control and Appeal) Rules, and canme to the
conclusion "that the H gh Court intentionally deferred
consideration of the plaintiff’s promotion with a view to
penalizing himfor his conduct in the past...", and that the
plaintiff was entitled to bring the suit inasmuch as the
H gh Court was not authorized, under Art. 235 of the
Constitution, to wthhold the plaintiff's pronotion as
Subordi nate Judge, without conplying with the requirenments
of the Rules aforesaid. In the result, the suit was decreed
with costs, giving the declaration sought for, as also a
noney decree for Rs, 1,060/-, as arrears of salary and
dearness allowance. The judgnent and decree of the G vi
Court, is dated February 17, 1960. On April 12, 1960,
application for special leave to appeal to this Court,
directly fromthe judgnment and decree aforesaid, was nmade,
and the special leave was granted by this Court on April 26,
1960.

In this  Court, at the very outset, the |earned Standing
Counsel for the Governnent of Wst Bengal very properly and
candi dl y adnmitted before ~us that due to defective
instructions he had not brought it to the notice of the
| earned Trial Judge that the r. 55-A enacted in 1948 by the
Governor-Ceneral, was not applicable to the Judicial Service
in Bengal. The plaintiff-respondent, who argued his case in
this Court in person, with singular ability and persistence,
was not able to showto the contrary. W mnust, therefore,
proceed on the footing that this Rule does not, in terns,
apply to this case, and is wholly out of the way.

At the threshold of his argunents, the | earned counsel for
the appellants contended that the suit was not nmintainable
because the controversies raised
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by the plaintiff are not justiciable. ~W have, therefore to
determne the question whether the issues raised in the
pl eadings of the parties were justiciable. The answer to
this question nmust depend upon the answer to the questions
whet her the plaintiff had a right to pronotion, which  right
had been wthheld fromhim, thus giving him a cause of
action. Was the plaintiff subjected to a penalty, wthout
taking the necessary proceedi ngs, as contenplated by Art.
311(2) of the Constitution, or the Service Rules? Was there
any breach of procedure, laid down by law, in deternining
the plaintiff's right, if any. Was the action of the  High
Court postponing by a year the consideration of t he
plaintiff’s pronoti on as Subor di nat e Judge wi t hout
jurisdiction? Was there any del egati on of powers under Art.
235 of the Constitution to the English Committee, as
contended by the plaintiff respondent? Was there a breach
of the provisions of Art. 320(3)(c) of the Constitution?
Was the plaintiff "reduced in rank" within the neaning of
Art. 311(2) of the Constitution? These are matters which
are interconnected and will, therefore, have to be con-
sidered together. The question whether the plaintiff had a
right to pronotion has to be determined with reference to
the provision of the Bengal, Agra and Assam Civil Courts Act
(X1 of 1887)-which may for the sake of brevity be called
the Gvil Courts Act along with the Cvil Service Rules
governing the judicial branch of the Provincial GCivi
Service of Wst Bengal. The Cvil Court Act consolidated
the lawrelating to Cvil Courts in Bengal, and other parts
of India. By s. 3, it prescribed four classes of Cvi
Courts, nanely; (1) the Court of the District Judge; (2) the
Court of the Additional District Judge; (3) the Court of the
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Subordi nate Judge; and (4) the Court of the Munsif. By s.
21 of the Act, appeals froma Minsif shall lie to the
District Judge, who nay assign the appeal to be heard by a
Subordi nate Judge. Hence, in the
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hi erarchy of the Courts in the district, the Court of a
Subordinate Judge is higher in rank than the Court of a
Munsi f which stands at the bottom But the Gvil Courts Act
does not nake any provision about pronotion fromthe rank of
a Munsif to that of a Subordinate Judge, or the machinery or
the process by which a Minsif may becone a Subordinate
Judge. Under s. 255 of the Governnent of India Act, 1935,
the Governor of a Province, after consultation wth the
Provincial Public Service Commission, and with the High

Court concer ned, was authorised to nake rul es for
recruitment to the Subordinate Cvil Judicial Service, which
expression neant civil judicial posts inferior to the post

of a District Judge. By sub-s.(3) of that section, the Hi gh
Court was vested with the power of posting, pronotion, etc.
of persons belonging to the service, subject to t he
conditions of service, laid down by the Governor. After the
i nauguration of the Constitution, Art. 235 vests the contro
over District Courts., and courts subordinate thereto,
i ncluding the posting and promoti on of persons belonging to
the Judicial Service of a State, holding any post inferior
to that of the District Judge, in the  H.gh Court. Thi s
power of the High Court is subject to any right of appeal
which a nmenber of  the service may have under the |aw
regul ating the conditions of his service, and to his other
rights wunder that law. -~ It is therefore, clear that after
the comng into force of the Constitution, the High Court is
the authority which has the power of pronotion in respect of
persons belonging to the State Judicial Service, holding any
post inferior to that of a District Judge. It 'i's not
contended by the plaintiff-respondent that there is any
other authority which could havedealt with him in the
matter of pronotion fromthe post of a Munsif to that of a
Subordi nate Judge. But it was contended that the ‘authority
of the H gh Court, derived as it is solely fromArt. 235, is
subj ect to the service
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rul es governing the matter. Even so it was not clai ned that
there is anything in the rules, which categorically confers
a right on the plaintiff to be pronbted as a Subordinate
Judge. What is clainmed by the plaintiff is-that r. 49(2) of
the Cvil Services (Cassification Control and Appeal) Rules
enmbodied his right in a negative way, nanely that he shal
not be with held pronotion except by recourse to proceedi ngs
contenplated by that rule, and the rules follow ng /that
rule. In other words the plaintiff is not «claimng an
absolute right to pronotion, irrespective of the" question
whether or not there is a vacancy in the higher cadre or
that he rmust be pronoted when he becones the seniornopst
Munsif. He clainms that, under the Rules aforesaid, if there
is a vacancy in the cadre of Subordinate Judges, he should
have been appointed in that vacancy of a Subordinate Judge,
as he was the seniornost Munsif and that if a Munsif | ower
to himin the seniority list is appointed as a Subordinate
Judge in that vacancy, wi thout good or sufficient reasons
being shown, and without giving himthe right of appeal
then his right is infringed, and in that sense he clains
that he has a right not to be withheld pronotion from him
and that in the events that have happened, his supersession
by a Mnsif junior to himin the CGvil List anpbunted to
wi t hhol di ng pronotion fromhimw thin the neaning of r. 49.
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That rule lays down several categories of penalties, which
may for good and sufficient reasons be inposed upon a nenber
of the service. One of those penalties is "' w thholding of
i ncrenents or promotion.. including stoppage at an
efficiency bar", and r. 55-A lays down that a penalty Ilike
that of wi thhol ding pronotion, as also some other penalties
not relevant to our present purpose, shall not be inposed
upon a nenber of the service unless he has been given
adequate opportunity of naking any representation that he
may desire to make, and such representation, if any, has
been taken into consideration before the order
449

imposing the penalty is passed. One thing is clear wth
reference to Art. 235, read with the service rules, that
there is no right of pronotion which the ,plaintiff could
have clained to enforce by action in a Court. Rule 49, on
which reliance was placed by the plaintiff to make out his
right to be considered for pronotion as a Subordi nate Judge,
is in the first instance, not a right but only a safe guard
to a public servant that punishrment by way of w thhol di ng of
promoti on- _shall not be inposed upon himunless he has been
gi ven adequate opportunity of showing cause against the

action proposed to be taken. It is also clear that r. 49
cones into play only when proceedi ngs are taken by way of
di sciplinary action against a public servant. |In such dis-

ciplinary proceedings, the Governnment servant proceeded
against has a right to insist upon  the procedure being
strictly followed. But in this case there was no such
di sci plinary proceedi ng agai nst t he plaintiff, and
therefore, r. 49 is wholly out of the way. If r. 49 is not
available to the plaintiff, r. 55-A was equally not
available to him even assuming that the rule applied to the
case of nmenbers of the State Judicial Service. It follows
from what has been said that there was no question of a
penalty being inposed upon the plaintiff. That being so

there could not be any breach of the procedure |laid dowmn by
the rules for proceedi ngs agai nst (a governnent servant, |ike
the plaintiff.

But it was argued by the plaintiff that the action  taken
against him nanely, postponing consideration of his case
for pronotion as a Subordinate Judge, as aforesaid, was
beyond the jurisdiction of the English Commttee. Thi s
argunent is advanced on the assunption that the H gh Court,
as such, had delegated its powers, under Art. 235 of the
Constitution, to the English Committee, which passed fina

orders against him In our opinion no foundation was |laid
in the plaint for any
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such contention. It it; not alleged in the plaint that ' the
resolution of the English Committee of the Judges of the
Calcutta High Court, dated Decenber 16, 1954, - was not
adopted by the Full Court in accordance with the Rules of
Busi ness laid down by that Court. According to r. 1 of Ch.
I of the Hgh Court Rules, there shall be a Standing
Conmittee, <called the English Committee, conposed of the
Chief Justice and at |least four other Judges, to be
appointed fromtine to tine by the Chief Justice. According
tor. 2 this Conmittee shall be associated with the contro

and direction of the Subordinate Courts, and according to r

3 the English Commttee shall have power inter alia "to make
recomendat i ons for the appoi nt nent of Subor di nat e
Judges. .. " The English Committee, therefore, by its
resol ution aforesaid, only nade a recomendati on, which re-
conmendation has to be circulated to all the Judges as soon
after each nmeeting as possible, according to r. 13. The
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rel evant portion of r. 15 is in these ternmns:
"On the following matters all the Judges shal
be consulted: --
(e) all appoi ntnents which by |aw are nade
by the Hi gh Court and which are not otherw se
expressly provided by the rules in this
Chapter."
It nmust therefore, be held that in accordance with the Rul es
of Business of the Court, the appointnment of Subordinate
Judges from anongst Munsifs has to be made by the H gh Court
as a whole, on the recomendati on of the English Committee.
The resolution of the English Conmittee in connection wth
the selection of the plaintiff as a Subordi nate Judge nust

have, in ordinary course; according to the Rules, been
pl aced before all the judges of the
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Court, and presumably the Court as a whole accepted the
recommendati on of the English Commttee. It is true that
there is/ nothing in the record of this case to prove al
this. But, as already indicated, as the plaintiff did not

make any - allegations that the H gh Court as such had not
passed the orders conplained of, the Hgh Court did not
think it necessary to place the other relevant documents on
the record. Hence, there is no basis for the subm ssion
either the H gh Court and made unjustifiabl e del egation of
its powers under Art. 235 of the Constitution, or that the
H gh Court as a whole did not pass the order which was the
plaintiff's alleged cause of action. ~Wat has happened with
reference to his conplaint made in the plaint has been thus
stated by the High Court in paragraph 6 of the witten
statenent:
"Wth further reference to paragraph 4 of the
pl ai nt these defendants state that on or about
16th Decenber, 1954, the  cases of | severa
Munshi fs came up for consideration before this
H gh Court for inclusion of names in the pane
of officers to officiate as Subor di nat e
Judges. The plaintiff’s nane was excl uded and
it was decided by this H gh Court that, after
the special report fromthe District Judge was
received, the case of the plaintiff would be
considered a year later. The plaintiff ~was
not thought fit at that time to act as a
Subordi nate Judge and these defendants will
refer to the relevant records in- connection
therewi t h. Subsequently, the plaintiff was
allowed to act as a Subordinate Judge under
Order of this High Court and therefore, in the
neantine and in due course and for / good
reasons the plaintiff had | ost eight” places
and becane a Subordi nate Judge after “Sri’ Anath
Bandhu Syam Utimately, the plaintiff was
confirmed as a Subordinate Judge and was
i ncluded in
452
the fit list to officiate in the Wst Benga
H gher Judicial Service, and has since been
appointed to officiate as Additional District
and Sessions Judge."
Thus, wunfortunately for the plaintiff, the effect of the
order of the High Court was that he was not selected as a
Subordi nate Judge when his turn in the ordinary course cane,
for certain reasons which need not be gone into, because we
have held that the plaintiff had no right to pronotion, and,
therefore, no right of action in a Court. The plaintiff
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| ost eight places in the cadre of Subordi nate Judges of West
Bengal, but that was a natural consequence of the order of

the High Court deferring the consideration of his selection
as Subordinate Judge by a year. But that is the norma
i ncidence of public service. |In this connection, we nay
notice the argument advanced by the plaintiff that before
the High Court decided to pass himover in favour of those
Munsi fs who were lower in the Cvil List, the Bengal Public
Servi ce Conmi ssion should have been consulted, in accordance
with the provisions of Art.320(3)(c) of the Constitution
That has reference to "all disciplinary matters". As
already pointed out no disciplinary proceedings had been
started against the plaintiff. Hence, there could be no
occasion for the State Public Service Commission being
consul t ed. It is not, therefore, necessary for us to
reconsider the question -as to whether the provision in
guestion is mandatory or only directory, as held by this
Court previously:

But it was further contended that even though there nay not
have been any disciplinary proceedings taken against him
the effect of the High Court’s order was that he was reduced
by eight places in the list of Subordi nate Judges, and that
in law ambunted to reduction in rank, within the neaning of
Art. 311(2) of the Constitution. Though in the Trial Court
the plaintiff’s counsel (apparently

453
the plaintiff did not argue his case hinself - in that Court)
had conceded that no reliance was placed on the provisions
of that Article on behalf of the plaintiff, the plaintiff in
this Court has tried to invoke those provisions in aid of
his subm ssion aforesaid. I'n our opinion, there is no
substance in this contention because |osing places in the
sanme cadre, nanely, of Subordi nate Judges does not anount to
reduction in rank, within the neaning of Art. 311(2). The
plaintiff sought to argue that “rank"™, in accordance wth
di ctionary meaning signifies "relative position or status or
pl ace, according to Oxford English Dictionary. The = word
"“,rank" can be and has been used.in different senses in
different contexts. The expression "rank” in Art. /311(2)
has reference to a person’s classification—and not his
particular place in the same cadre in the hierarchy of the
service to which he belongs. Hence, in the context of ~the
Judicial Service of Wst Bengal, "reduction in rank" would
inmply that a person who is already holding the post of a
Subordi nate Judge has been reduced to the  position of a
Munsi f, the rank of a Subordinate Judge being higher than

that of a Munsif. But Subordi nate Judge in the same cadre
hold the sanme rank, though they have to be listed in order
of seniority in the Cvil List. Therefore, 1osing  sone

places in the seniority list is not tantanpbunt to reduction
in rank. Hence, it nust be held that the provisions of Art.
311(2) of the Constitution are not attracted to this case.
Lastly, it was submitted that the plaintiff has  been
di scrimnated against in the matter of his pronotion,  and,
therefore, Arts. 14 and 16(1) of the Constitution have been
vi ol at ed. It is difficult to see how either of those
Articles can be pressed in said of the plaintiff’s case.
The plaintiff’'s case was Considered along with that of the
others, and the H gh Court, after a consideration of the
rel ative

454

fitness of the Minsifs chose to place a nunber of them on
the panel for appoi ntnent as Subordi nate Judges, as and when
vacancies occurred. He had, therefore, along with others,
equal opportunity. But equal opportunity does not nean
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getting the particular post for which a nunber of persons
may have been considered. So long as the plaintiff, along
wi th others under consideration, had been given his chance,
it cannot be said that he had not equal opportunity along
with others, who may have been selected in preference to
hi m VWere the nunmber of posts to be filled is less than
the nunber of persons under consideration for those posts,
it would be a case of many being called and few being
chosen. The fact that the Hi gh Court made its choice in a
particular way cannot be said to amount to discrimnation
against the plaintiff.

It nust, therefore, be held that the plaintiff has failed to
nmake out a cause of action for the suit. The H gh Court,
bei ng the sole authority to decide the question of
appoi ntnent of a Munsif to the higher rank of a Subordinate
Judge, bad exercised its power, after fully considering the
plaintiff's case for pronotion, to pass himover for a year
H's case was |later considered and he was pronoted to the
hi gher . rank of a Subordi nate Judge and subsequently to the
still higher rank of an Additional District and Sessions
Judge. The exercise of the power vested in the H gh Court
is not justiciable, and rightly so. The Hi gh Court, by Art.
226 of the Constitution, has been constituted, wthout in
any way derogating fromthe powers of the, Suprene Court in
t hat behal f, the custodian of individual rights and
liberties, guaranteed by part |1l of the Constitution, and
has been further vested with the power to- enforce those
rights by issuing appropriate orders or wits. . By Art. 235,
the High. Court has been vested with conplete control over
the subordinate courts. Naturally, therefore, not only as
citizens but as menbers of the Judicia
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Service, they look upon the Hi gh Court as the custodian of
their rights in accordance with the rules prescribed by
itself It is alittle surprising that ' the plaintiff should
have convinced hinself that the H gh Court had not given him
his due, and should have taken recourse to the Courts to
enforce such rights as the law gives himas a nenber of the
State Judicial Service. The plaintiff, who argued hi's own
case in this Court, though not in the Trial Court, ~gave a
very good account of himself in arguing his case and placing
all relevant considerations before the Court. But be seens
to have nore learning than wisdom He has, wthout any
justification, taken recourse to Courts instead of | eaving
his case to be dealt with by the Hi gh Court, which nust be
presuned to have acted in all fairness, in accordance wth
the established practice and rules of the Court, so as best
to subserve the interests of efficient and i mpartia
adm nistration of justice. The plaintiff appears to / have
been a victimof circunstances, which were nore or less his
own creation. He tried to convince us that he- bad no
alternative but, as a Court, to grant an injunctionin his
own favour as a plaintiff. W have not thought fit ‘to go
into that question because on the face of it, it appears to
be rather wholly unarguable that a litigant should be the
judge in his own cause, however just it may be. Instead of
all owi ng sone delay in obtaining the injunction, on account
of circunstances beyond his control, and even taking the
ri sk of judgment going against himin the Small Cause Court,
he thought better to issue the injunction in his own favour
sitting as a Judge in his own case. That has been the cause
of all his msfortunes in the service, and he has to thank
hinself for all that has happened. But however nmuch one nay
synmpathies with him it has got to be held that in law he
had no right which could be enforced through the machinery
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of the Courts. The appeal nust? therefore, be allowed. But

as the

456

def endant s- appel l ants all owed the case to be deci ded agai nst
them wi t hout placing all relevant considerations before the
Trial Court, particularly the fact that r. 55-A did not
apply to menbers of the State Judicial Service, we direct
that each party will bear its own costs, here and bel ow
The appeal is accordingly allowed, but w thout costs.

Appeal al | owed,




