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CASE NO. :
Appeal (crl.) 1054 2000

PETI TI ONER
K. R SURAJ

Vs.

RESPONDENT:
THE EXCI SE | NSPECTOR, PARAPPANANQADI & ANR.

DATE OF JUDGVENT: 04/ 12/ 2000

BENCH
S. S. M quadru, S.N. Phukan

JUDGMENT
SYED SHAH MOHAMVED QUADRI, J.

Leave to appeal is granted in-all the special |eave
petitions.

These appeals arise fromjudgnents and orders of the
Hi gh Court of Kerala at Ernakulamin Crl.M C. Nos.2409/97,
431, 435, 444 and 448/98, 502, 503, 504 and 506/97, 4000,
2158, 2159/97, 791/98 and 788/ 98, passed on May 19, | 1998.
The common question that arises for consideration in these
appeal s, is: whet her the inpugned proceedings initiated
against the appellants on the basis of sanples collected
from their shops under Section 31 of the Kerala Abkari Act,
1077 (before its anendnent in 1997) are liable to be guashed
under Section 482 of Code of Crimnal Procedure. Briefly
stated, the followng facts give rise to these appeals. In
1993, under Section 31 of the Kerala AbkariAct, 1077 (for
short, the Act), the Excise Inspectors of various ranges
of Kerala State, collected sanples fromthe |iquor shops of
the appellants who were |licensed to carry on the busi ness of
liquor. The Excise Inspectors |odged conpl ai nts agai nst the
appel l ants under various provisions, including Section 57A
of the Act alleging, inter alia, that the sanples . show
adulteration of Iliquor or intoxicating drugs with noxious
subst ance. The | earned Magi strates took cogni zance of the
of f ences. The appellants then noved the H gh “Court by
filing Cl.MCs. to have the proceedings, initiated on the
report of the Excise Inspector, quashed under Section 482 of
the Code of Crimnal Procedure (for short, Cr.P.C.). They
were dismssed by the Hi gh Court on the date noted above.
It is from those orders that the present appeals arise.
M . Mahendra Anand, the |earned Senior Advocate, appearing
for the appellants in Crimnal Appeal Nosof 2000 [@
S.L.P. Nos. 692-95/99 & 1708- 10/99], contended that on the
date the Excise Inspector collected the sanples from the
shops of the appell anats under unanended Section 31 of the
Act, he had no authority to do so in respect of the offence
under Section 57A of the Act, so no prosecution for the said
of fence can be |aunched against them based on such
collection of material. M.Anand has argued that if the
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last part of Section 31 is to be interpreted as authori sing
search for offences not nentioned in the first part then
specifying offences in the first part will becone redundant.
Hs further contention is that the first part contains
of fences which are triable by a Mugistrate whereas the
of fence under Section 57A is triable by a Court of Session
for which no machinery was provided on its insertion in the
Act till 1997 when Section 31 was anmended, Section 50 of the
Act was substituted and Section 50A was inserted to provide
for trial of offence under Section 57A. As such before 1997
coll ection of sanples under Section 31 and booki ng of cases

for wviolation of Section 57A not being wthin the
contenpl ation of the Act, was illegal. The proceedings are,
therefore, liable to be quashed. After insertion of Section
50A, if the offence under Section 57A alleged to have been

conmitted in 1993, is permitted to be tried now, it would
amount to giving retrospective effect to Section 50A which
in the absence of  any specific provision, wll be
i mper m ssi'bl e. M. Sukumaran, ~the | earned senior counse
appearing for the appellants in Crimnal Appeal Nosof

2000 [@S.L.P: Nos.3312-15/98, 1536/99 & 153799] canvassed
for the plea that collection of sanples under Section 31 for
prosecution under Section 57A was illegal. He invited our
attention to Sections 63, 64 and 67 of the Act to urge that
under the schene/ of  the Act before amendment of 1997,
of fences wunder the Abkari Act were mnor offence triable by
a Magistrate for which nmaxi mum punishnent prescribed was
l ess than two years and they were al so conpoundabl e; but an
of fence under Section 57A is a grave offence triable by
Court of Session. He contended that a search qua offence
Section 57A was different froma search qua any of the
of fences nmentioned in the first part of Section 31 and,
therefore, on the material collected during the search in
respect of the said offences, no prosecution for violation
of Section 57A can be [launched. He submtted t hat
amendments of sone provisions including Sections 30 and 31
and insertions of sone other provisions in the Act were
purposi ve anendnments to enable the Excise Oficer to make
search for all the offences and to provide nachinery for
trial of all the offences in the Act and they coul d not be
treated as nere declaratory anendnents. The | earned counse
appearing for the appellants in other appeals adopted their
argunents. M . Mukul  Roht agi, the |earned Additi onal
Solicitor General, contended that the |ast part of unanended
Section 31 was not controlled by the first part of that
section and that on the basis of «collection of  sanples
prosecution was properly initiated against the —appellants
who could raise all questions relating to | absence of
machi nery, retrospectivity of Section 50A and other rel ated
aspects before the Trial Court and the High Court rightly
declined to quash the proceedings. Wiile adopting the
argunents of the learned Additional Solicitor General,
M.Rajiv Mehta, |earned counsel appearing for the State of
Keral a, added that Section 57A was inserted in the Act in
1984, and the offence was committed in 1993, therefore, the
appellants were liable to be prosecuted for the said
of f ence. On these submi ssions we shall ascertain the true
position in the light of the relevant provisions of the Act.
Sections 30 and 31 of the Act dealing with search and arrest
as on the material date, read as under : 30. Magistrate
nay issue a search warrant on application: - The
Conmi ssi oner of Excise or any Magistrate, upon infornmation
obtained and after such enquiry as he thinks necessary, has
reason to believe that an offence under Section 55 or
Section 57 or Section 58 of this Act has been conmitted, he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

nmay issue a warrant for the search for any I|iquor
intoxicating drug, materials, stills, utensil, inplenment or
apparatus in respect of which the alleged offence has been
comm tted.

Before 1issuing such warrant, the Comm ssioner of
Exci se, or Magistrate shall exam ne the informant on oath of
affirmation, and the exam nation shall be reduced into
witing in a sumuary manner and be signed by the infornant
and al so by the Conmi ssioner of Excise or Mgistrate.

31. Power to certain abkari and police officers to
sear ch houses, etc. wi t hout warrant - \Wenever the
Conmi ssi oner of Excise or any Abkari O ficer not bel ow such
ranks may be specified by the Government in this behalf or
any Police Oficer not belowthe rank of Sub-Inspector or a
Police Station Oficer, has reason to believe that an
of fence under Section 8 or Section 15C or Section 55 or
Section 58B or Section 56A or Section 57 or Section 58 or
Section. 58A or Section 58Bof this Act has been comitted
and that the delay occasioned by obtaining a search warrant
under the preceding section will prevent the execution
thereof, he may, after recording his reasons and the grounds
of his belief at any tinme by day or night, enter and search
any place and nay seize anything found therein which he has
reason to believe to be liable to confiscation under this
Act, and nay detain and search and, if he -thinks proper
arrest any person found in such pl-ace whom he has reason to
believe to be guilty of any offence under this Act.

Provi ded that every person arrested under this section
shall be admitted to bail by such officer as aforesaid if
sufficient bail be tendered for his appearance either before
a Magistrate or before an Abkari lnspector as the case may
be

From a perusal of the provisions, extracted above, it
is clear that under Section 30 of the Act the Commi ssioner
of Excise or any Magistrate was enpowered to i ssue a warrant
for the search of any liquor, intoxicating drug, naterials,
stills, utensil, inplement or apparatus in respect of which
he had, upon information obtained and after such enquiry as
he m ght deem necessary, reason to believe that an offence
under Sections 55, 57 or 58 of the Act had been conmtted.
Section 31 authorised the Excise Comm ssioner or any of the
of ficers specified therein including the Excise Inspector to
search the houses without warrant, at any time by day or by
ni ght, when he had reason to believe that (a) 'an offence
under Section 8 or Section 15C or Section 55 or Section 58B
or Section 56A or Section 57 or Section 58 or Section 58A or
Section 58B of the Act, had been committed and (b) “the del ay
occasi oned by obtaining a search warrant under Section 30
woul d prevent the execution thereof. In such a case, after
recording his reasons and the grounds of his belief, he was
enabled to enter and search, at any tine by day or night,
any place and seize anything found therein which he had
reason to believe to be liable to confiscation wunder the
Act, and to detain and search and, if he thought proper, to
arrest any person found in such place whom he had reason to
believe to be guilty of any offence under the Act. Wereas
in Section 30 there was no nention of seizure of any
material or arrest of any person, Section 31 specifically
provided for seizure of anything liable to confiscation
under the Act and detention and search as al so arrest of any
person found in the place of search whomthe officer had
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reason to believe to be guilty of any offence under the Act.
It may be pointed out here that though the power of search
under Section 31 of the Act was available in respect of an
of fence for which warrant coul d be obtai ned under Section 30
of the Act yet it appears that before incorporation of the
amendments in the Act in 1997, issuance of warrant of search
was confined to offences under Sections 55, 57 and 58
whereas under Section 31 search could have been nmade in
respect of any of the offences under Sections 8, 15C, 55,
55B, b56A, 57, 58, 58A or 58B of the Act. Such a situation
arose because when Sections 8, 15C, 55B, 56A, 58A and 58B
were inserted in Section 31 in 1967, the legislature did not
amend Section 30 correspondingly. In the sane way when
Section 57A was inserted.in the Act in 1984, Section 31
continued to renmmin unanended. Be that as it may, a close
reading of Section 31 discloses that it had three |inbs.
The first linb specified the officers who should have reason
to believe that an offence under any of the provisions
enuner at ed therein had been conmmi tted; t he second
aut horised —any of the specified officers to enter any pl ace
and search wi thout a search warrant under Section 30, at any
time by day or night, if in the opinion of any of them the
del ay occasi oned by obtai ning such warrant woul d prevent the
execution thereof -and he had recorded the reasons and
grounds of his belief and the third enabled him to seize
anything found in the place of search which he had reason to
believe to be liable to confiscation under the Act and to
detain and search and if he thought proper to arrest any
person found in such place whomhe had reason to believe to
be guilty of any offence under the Act. |In the absence of a
warrant of search, for entering any place what is necessary
is existence of reason for any of the specified officers to
believe that any of the offences nentioned therein has been

comm tted. Once an officer gains-entryin any place he can
exercise any of the powers authorised in the third linb
which are not confined to offences specified in the first
linb. It is too banal a contention to nerit acceptance that

having seized an article liable to confiscation under the
Act or having detained and searched a person found in such
place who is believed to be guilty of an of fence under the
Act, no person can be prosecuted in respect thereof for _an
of fence under the Act except for the offences mentioned in
the first linb of Section 31. It is true in Roy V.D. VS.
State of Kerala [Crimnal Appeal No.967 of 2000 @SLP (Crl.)
No. 2705 of 1998 decided on Novenber 10, ~2000}], we have
observed that the |life and liberty of an individual is so
sacrosanct that cannot be allowed to be interfered wth
except under the authority of law. That is because under
our Constitution there is no protection against search and
seizure as is the case under the fourth and the /fifth
amendnent to the U S Constitution. In MP.Sharma vs.
Satish Chandra, District Magistrate, Delhi & Ors. [1954 SCR
1077 at 1096], a Constitution Bench of this Court observed
thus A power of search seizure is in any system of
jurisprudence an overriding power of the State for the
protection of social security and that power is necessarily
regul ated by law. Wen the Constitution nmakers have thought
fit not to subject such regulation to constitutiona
l[imtations by recognition of a fundanental right to
privacy, analogous to the Anmerican Fourth Amendnent, we have
no justification to inport it, intoa totally different
fundanental right, by sone process of strained construction
Nor is it legitinate to assune that the constitutiona
protection wunder Article 20(3) would be defeated by the
statutory provisions for searches.
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In 1984, as noted above, a new offence was created
under Section 57A which is in the following terns
Whoever possess any liquor or intoxicating drugs in which
any substance referred to in sub-section (1) is mxed,
knowi ng that such substance is mxed with such 1iquor or
intoxicating drug shall on conviction be punishable wth
i mprisonnment for a termwhich shall not be less than one
year but which nay extend to ten years and with life which
may extend to twenty five thousand rupees.

W find no force in the contention that on and after
insertion of Section 57A, no person could have been
prosecuted thereunder due to absence of nachi nery under the
Act as neither Section 31 authorised collections of sanples
nor Section 50 which dealt with offences triable by a
Magi strate could ~have been pressed into service because
of fence” under Section 57A is triable by a Court of Session
It is too plain to overlook that this Section was in force
when sanples were collected in 1993. W have held above
t hat under unamended Section 31, on the basis of the sanples
collected from the shops of the appellants, the Excise
I nspector could file report before the concerned Magi strate.
It is true that ~Section 50 postulates trial by the
Magi strat e. But /it must be borne in mind that Section 50
enjoins that upon receipt of a report from Excise |Inspector
the Magistrate shall inquire into such offence and try the
person accused thereof in Iike manner as if conplaint had
been made before himas prescribed in the &G.P.C. On the
report of the Excise lnspector in respect of the offence
under Section 57A, the concerned Magistrate has to inquire
into offence and commt the appellants to the Court of
Sessi on. On June 3, 1997, Sections 31 and 50 were anended
and Section b50A was inserted inthe Act, Section 31 as
amended in 1997 is extracted hereunder : 31. Power to
certain abkari and police officers to search houses, ' etc.
wi t hout warrant:- whenever the Conm ssioner of Excise aor any
Abkari O ficer not bel ow such ranks nay be specified by the
CGovernment in this behalf or any Police Oficer not  bel ow
the rank of Sub-Inspector or a Police Station Oficer, has
reason to believe that an offence under this Act has been
conmmitted and that the delay occasioned by obtaining a
search warrant under the preceding section will prevent the
execution thereof, he may, after recording his reasons -and
the grounds of his belief at any time by day or night, enter
and search any place and may seize anything found therein
whi ch he has reason to believe to be liable to confiscation
under this Act, and may detain and search and, if he thinks
proper, arrest any person found in such place whom he has
reason to believe to be guilty of any offence wunder/ this
Act .

From a compassion of unanmended Section 31 and the
amended Section 31, it is clear that under the unanended
provision the power to enter and search any place, at any
time by day or night, was confined to a case where any of
the specified officers including the Excise |Inspector had
reason to believe that any of the following offences had
been committed - viz., Sections 8, 15C, 55, 58B, 56A, 57,
58, 58A and 58B whi ch obviously did not include Section 57A
In any given case, whether the Excise Inspector had reason
to believe that an offence was committed and that offence
was one of the specified offences, are questions of facts
which rnust be established in each case on evidence. Should
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the prosecution fail to prove these facts, the entry and

search of any place per se would be illegal and so al so the
col I ection of sanpl es by him and consequently the
prosecution of the alleged offender will equally be illegal

But under the anended provision such a power extends to
every case where the Excise Inspector has reason to believe
that an offence under the Act has been committed. Even so
on a valid entry and search of any place in exercise of
power under unanmended Section 31 of the Act, should an
Exci se Inspector find material suggestive of conmm ssion of
an offence wunder the Act in addition to or instead of the
specified offences, he can, on the basis of such materia
file a conplaint/a report regarding conm ssion of such an
offence also in addition to or in lieu of the offences in
respect of which search was made. It is, however,
significant to note that under both the unamended provision
as well as the amended provision of Section 31 conditions
for exercising the -powers of seizure and arrest remain
unchanged -- -~ the power to seize anything found therein is
conditioned upon the specified of ficer including t he
i nspector- _having reason to believe that it is liable to be
confiscated wunder the Act. So also the power to arrest any
person found in such place is conditional on his having
reason to believe such person to be guilty of any offence
under the Act. Thus, it is clear that the last linb of
Section 31 was not controlled by the first linb of that
section both before and after amendnment of Section 31 of the
Act . We have already referred to the substance of the
unamended Section 50. The amended provision of Section 50
requires the Abkari  Oficer to forward to~ the concerned
Magi strate a report as provided in Section 173(2) of Cr.P.C.
on conpleting the investigation into the of fence. Section
50A provides that the Magistrate shall inquire into such
offence and commit to Court of Sessionif the offence is
exclusively triable by a Court of Session or try the person
accused thereof as if a case is instituted upon a police
report as provided in Cr.P.C. The above exami nation of the
rel evant provisions denonstrates that before anendnent of
the aforesaid provision in 1997, the position was nuch the
same except to the extent indicated above. The anendnent of
Sections 31 and 50 and insertion of Section 50A° has not
changed the law but has pl aced the matt er beyond
controversy. In this view of the matter the contentions
that the offence under Section 57A could not have been tried
before June 1997 for want of machinery under the Act and
allowing the trial to proceed after the said date would
amount to giving retrospective effect to Section 50A in the
absence of specific provision to that effect, have to fai

as being untenable. It is thus clear that, in the instant
cases, on the basis of the sanples of arrack collected while
carrying out search under unanended Section 31, prosecution
under Section 57A was rightly initiated by the Excise

| nspect or. VWhet her any ground in |l aw existed to enter the
shops and collect sanples has to be established by the
prosecuti on. In Roy V.D.s case (supra), the question we
had considered, was: the effect of search and seizure

conducted by an officer not enpowered under the Narcotic
Drugs and Psychotropi c Substances Act, 1985. Therefore, the
judgrment in that case is of little assistance to the
appellant as in these cases the point is different. From
the above discussion, it follows that the question whether
collection of sanples of arrack by the Excise Inspector in
these cases under unamended Section 31 was not unauthori sed
and was legal has to be established at the trial of the
of fence, therefore, it cannot be said that the Hi gh Court
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conmtted any illegality in not quashing the proceedings
initiated in respect of the offence under Section 57A on the
report of the Excise | nspect or. The appeal s are,
accordingly, dism ssed. Crl.A No. .. of 2000 @ of

S.L.P. (Crl.) NO 538/2000] This appeal is fromthe order of
the Kerala Hgh Court in Crl. M C. No. 497/ 2000 dated

January 28, 2000 dismissing the said Crimnal Mscellaneous
Case followi ng the order passed by the Hi gh Court i npugned
in the aforesaid appeals. It was contended that this appea
is different fromthe afore-nentioned appeal s i nasnuch as in
the charge-sheet against the appellant only Sections 57A and
56(b) of Abkari Act, 1077 are mentioned which are not anong
the provisions specified inthe first Iinb of Section 31
therefore, the appeal has to be allowed. W are afraid, we
cannot accede to the contention of the |earned counsel. W
have already held -above-that to authorise entry in and
search of any place what is required to be shown is that the
Exci se I nspector had reason to believe that an offence under
one of 'the Sections mentioned in the first Iinmb of unanended
Section. 31 -was committed tojustify entry into the shops of

the appellant, if on a valid entry sanples were collected
whi ch indicate comission of ‘any other offence in addition
to or in lieu of the said specified offence, the Excise

I nspector can file a report before the Magi strate in respect
of the said offence. The prosecution has to nake out a case
under the first linmb of Section 31, which can be determ ned
only on exam nation of the Excise Inspector and decided on
trial. In such a case if the proceedi ngs are not quashed
under Section 482 of the Code of Crimnal Procedure by the
H gh Court, it cannot be said that the H gh Court has
conmitted any error in law. This appeal is also dism ssed.




