C.A. No, 9776 of 2003

N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 9776 OF 2003

K. SUBHAS BABU & OrRS. ..., APPELLANTS
VERSUS
ENG NEER IN CH EF, ARMY H QRS & ORS. ..... RESPONDENTS
ORDER
1. This appeal is directed against the judgnment and
order dated 8th April, 2003 passed by the D vision Bench

of the Kerala High Court allowing the wit petition
filed by the respondent Union of India, Mnistry of

Def ence.

2. The issue that arose for consideration before the
H gh Court and also before the Central Adm nistrative
Tri bunal was whether the appellants herein were entitled
to claim the benefit of three advanced increnents from

the dates of their appointnent on the basis of higher
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gualification of Degree in Engineering. The appell ants
claim the aforesaid benefits of grant of three advanced
increnents on the basis of their having higher
gual i fication. They claimto be entitled to paynent of
such three advanced increments on the basis of the
circulars dated 4t" of February, 1969 and 2" of June,
1971, which provided for grant of advanced increnents

Both the aforesaid circulars were issued by the Mnistry

of def ence.

3. In the said circulars issued, it was provided that
non-gazetted civilians paid from Defence Service
Estimates and serving in technical/scientific grade and
who possessed a Degree in Engineering would be entitled
to three advanced increnents for possessing such
gual i fications. It is clearly revealed from the record
that the aforesaid incentives and benefits which were
allowed in favour of the non-gazetted <civilians
bel onging to the Defence Establishnents were, however,
withdrawmn by a subsequent circular issued by the
Mnistry of Defence on 18th of March, 1974. In the
subject of the said circular it was nentioned that the
circular relates to the issue of grant of advanced
increnments to Engineering graduates appointed to the

post for which the mninum prescribed qualification is
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an Engi neering D pl ona. It was also nentioned therein
that the subject matter of the circular relates to
wi t hdrawal of the aforesaid concessions on the basis of
and due to the recommendation of the Third Pay

Conm ssi on.

4. After referring to the recommendati on of the Third
Pay Conm ssion recommending wthdrawal of the existing
concession of grant of advanced increnents to the
Engi neeri ng graduates appointed to the posts for which
m nimum prescribed qualification is an Engineering
D pl oma was accepted by the Governnent. Consequent |y
the decision of the President was conmuni cated under the
aforesaid circular to the effect that the Engineering
graduates appointed on or after Decenber 1, 1973 to
posts in the Defence Establishnents for which the
m nimum qualification for recruitnent is a Diploma in
Engi neering would not be eligible for the aforesaid
concession and benefit which was sanctioned in the
Mnistry's letter dated 4th of February, 1969 as anended
by circular dated 27 June, 1971. Therefore, whatever
benefits of advance increnents were granted by the
earlier circulars were all wthdrawmm by issuing the

aforesaid circul ar.
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5. Counsel appearing for the appellant, however,
relies on the circular issued by the Departnent of
Personnel & Training, Governnent of India dated 28th June
1993. In the said circular, it is intimated that the
Conm ttee of Secretaries reviewed the existing Scheme of
giving incentive in the form of advanced increnents to
those enployees who acquired higher qualification in
various Mnistries and Departnents and that it was felt
that there was a clear need for swi tching over fromthe
system of advanced increnents to the system of paynent
of one tinme lunp-sumincentive. It was also stated that
certain guidelines <could be adopted and one such
gui del i ne suggested was that incentive paynent should be
given only for higher qualification acquired after

i nduction into service.

6. The aforesaid circular does not appear to have
laid down any specific policy of the Governnent for
meki ng paynent of any advanced increnents for three
years specifically to civilian enployees working in the
Def ence Establishnents. The circular was issued by the
Departnent of Personnel and Training and not by the
M nistry of Defence. The said circular also speaks of
only a system of paynment of one tinme |unp-sum incentive

instead of three advanced increnents. Par agraph 2 of
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the said circular is also relevant for the purpose of
showing that the Commttee of Secretaries directed for
formation of a Centralized Conmttee under the aforesaid
circular for drawing up the list of qualification which
shoul d entitle sanction of [ unpsum i ncentives.
Therefore no definite decision or schene was |laid down
therein so far as civil enployees serving in the Defence

Est abl i shnents are concer ned.

7. Reliance is also placed by the counsel appearing
for the appellants on the circular dated 3¢ June 1996
which refers to the copy of the Mnistry of Defence's
circular regarding acquiring of higher qualification.
Counsel heavily relies on the said circular and
particularly on the contents that the Departnent's O M
dated 31st January, 1995 were applicable from the
financial year 1993-94 and al so on the fact that persons
who were granted advanced increnents prior to financial
year 1993-94 would continue to draw advanced increnents
and that persons who acquired higher qualification
exam nation on or after 1.4.1993 are to be granted | unp-

sum anobunt as an incentive under the new Schene.

8. We fail to understand as to how the said circul ar

al so becones applicable to the cases of the appellants
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as no case is nade out that the appellants at any stage
were granted advanced increnments prior to the financial
year 1993-94. Only those persons who were getting
advanced increnents prior to financial year 1993-94 were
continuing to draw advanced i ncrenents. The appel |l ants
were never granted any such advanced increnents and
their prayer for grant of the said benefit was rejected
by the Mnistry of Defence. The Hi gh Court has
considered the issue raised before it and after an
i ndepth study of those circulars the Hi gh Court has cone
to the conclusion that the appellants are not entitled
to claimthe aforesaid benefit. The Hi gh Court has al so
recorded that the appellants are not entitled to the
aforesaid benefit as the Mnistry of Defence has
wi t hdrawn such benefit specifically by issuing the
notification on 18th March, 1974. Consi dering the
aforesaid facts and circunstances of the case, we are of
the considered opinion that there is no infirmty in the
order passed by the Hi gh Court. W, therefore, find no

merit in this appeal which is, accordingly, dism ssed.

9. However, before parting with the records, we nay
record the subm ssion of the counsel appearing for the
appel lants that the appellants have already been paid

benefit in terns of the order passed by the Central
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Adm ni strative Tribunal and that sone of the appellants
have since retired from service and therefore should not
be directed to recover the amount from the appellants.
W have considered the said prayer. The H gh Court had
directed for restoration of the anount, however
considering the contention of the appellants to grant
liberty to the appellants to file a representation
before the respondents for waiver of the aforesaid
anount, M. Doabia, the |earned Senior Counsel appearing
for the respondents also states that if a representation
is filed by the appellants the sanme shall be considered
by giving due weightage to the contentions raised in the

sai d representation

10. In that view of the matter, the appellants my
file their representations within two weeks which shal

be considered and disposed of in ternms of the statenent
made by the counsel for the respondents as expeditiously
as possible preferably within a period of eight weeks

fromthe date of the said representation

[ANIL R DAVE]
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