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ACT:

Industrial Dispute Act-What is bare minimumwage and fair
wage- Di ff erence- I ndustry-cumregion-formula for fixing basic
wages and dearness all owance what principle to be foll owed.

HEADNOTE:

The West Bengal CGovernment referred an industrial dispute’
bet ween the appellants and their, workmen to the Industria
tribunal for adjudication. As many as 10 points of dispute
were referred. The Tribunal gave its Award on all the
points referred except a part of ‘point No. 1 and point No.
7, which were deci ded agai nst the worknen. The worknen were
categorised into 4 classes highly skilled, skilled, sem-
skilled and wunskilled workmen. One part of —point” No* 1
relating to the fixation of the basic wage and dearness
al  owance of the worknen was decided in their favour. The
basi ¢ wage etc. of the worknen and ot her enpl oyees was fixed
in an arbitrary manner by the Tribunal

Before the Award, all the workmen were getting Dearness
Al'l owances at a flat rate of Rs. 94.10. The Award had varied
the Dearness Al owance al so.

The Tribunal only gave its conclusions but it did Dot  give
the supporting reasons. |In appeal before this Court. the
Appel lant, conplained that the Tribunal in comng into its
conclusions, did not give any reason, The respondents,
however, sought to explain away the absence or reasons in
the Award by saying that the Tribunal had fixed the bare
m ni mum wage. So, no reasons were required to be given.
Remandi ng the case to the Tribunal to record a fresh finding
on the quantum and the basi ¢ wages and Dearness Al | owance by
applying the region part of the Industry-cum Region Formula
etc.,

HELD : (1) The judicial and quasi-judicial authorities when
exercising initial jurisdiction should give their reasons in
support of their conclusions because of the follow ng
reasons :

(a)lt is calculated to prevent unconsci ous unfairness or
arbitrariness in reaching the concl usions.

(b)It is a well known principle that justice should not
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only be done but should al so appear to have been done. In a
sense, the conclusions nmay be just, but they may not appear
to be just to those who read them and

(c)That froman appeal to this Court under Art. 136, if
the | ower courts do not give reasons for their concl usions,
it will be of little assistance to this Court to cone to a
correct decision. The Court will have to wade through the
entire record and find for itself whether the decision in
appeal is right or wong. In nany cases, this investnent of
time and industry will be saved if reasons are given in
support of the conclusions. [507C]

(ii)The Tribunal has not fixed the bare m ni nrumwage of the
wor knmen as enphasi sed by the respondent. The bare m nimum
wage. as pointed out in Kainani Metals & Alloys v. Their
Wor kmen, [1967] 2 L.L.J. 55 nust be paid by an enployer in
spite of want of financial capacity. The bare mninum wage
is "the lowest little below which wages cannot be allowed to
sink inall humanity.” In the witten statement, the workers
did not ask for the bare m ni numwage. They were claining a
basi ¢ fair wage and not bare m ni num wage. [508(G
(iii)Further, ~the referring order of the Wst Benga
Governnment did not ask the Tribunal to fix the bare m nimum
wage and the Tribunal had admittedly considered t he
financial capacity of the Appellants.while fixing the bare
m ni mum wage. Therefore, what the Tribunal was doing was
fixing not the bare mninumwage but a basic fair wage.
[510B- C]

505

(iv)For fixing basic wages and Dear ness Al | owance,

i ndustrial adjudication.sonetinmes |eans on the industry part
of the industry-cumregion formula and on other tines, on
the region part of the formula. The industry part " of the
formul a becones rel evant when the business carried on by the
enpl oyers before the industrial adjudication is also carried
on by several other concerns inthe region in.. which the
enpl oyer is working. 1In the present, case, the appellants
being the only concern in the region, the industry part of
the formula is not applicable. [510G

Geates Cotton & Co. and Ors. v. Their Workmen, ~ [1946] 5.
S.CR 362, referred to.

Therefore, the present case is governed by the region part
of the industry cumregion formula. This formula requires
that a conparable concern should nearly be simlar to the
line of business carried on by the enployer before indus-

trial adjudication. The Tribunal has nade endeavour to
sel ect for conparison, concerns nerely simlar to the Iine
of business carried on by the appellant. It~ had not
conpared the appellant with any other concern. There. is,

however, oral evidence for or against the appellants, but in
the absence of any docunentary evidence, or records, the
Tri bunal Award on basic wages and Dearness Al | owance cannot
be uphel d. [ 1511B, 513D

French Motor, Co. Ltd. v. Workmen [1963] Supp. 2 S.C R 16.
and Worknen of Balmer Lorrie & Co. v. Balnmer Lorrie & Co.,
[1964] 5 S.C.R 344, referred to.

The Tribunal shoul d sel ect conparabl e concerns in the region
for the purpose of deternining the basic wages and Dearness
Al l onance of the respondents.

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2529 of
1969.

Appeal by special |eave fromthe. award dated the 26th
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Septenber, 1969 of the Sixth Industrial Tribunal, West
Bengal in Case No. VII11198/68 publ i shed in t he
Cal cutta/ Gazette dated the Novenber 6, 1969.

Sachin Chaudhury O P. Malhotra, D. N Gupta and G, L.
Mukhoty, for the appellant.

D. N. Mikherjee, and N. R Chaudhury, for respondent No.
1

G L. Sanghi, Rathin Das and S. K Ganguli, for respondent
No. 2.

The Judgnent of the Court was delivered by

DWVED, J.-MS. Wolconbers of India Limted have their
factory at Jagatdal, 21 mles from Cal cutta. They shal

hereafter be addressed ‘as Wbol conbers. They are the
appel lants in this case. ' The respondents are their worknen
enployed in the factory at Jagatdal. They are represented

by two Unions : Wol conbers Wrkers’ Union and the |Issac
Hol dens Mazdoor Union.~ On June 4, 1969, the Wst Benga
CGovernment, referred an industrial dispute between the
Wyol conmber's and their workmen to the 6th | ndustria
Tribunal, Calcutta for adjudication. As many as 10 points
of dispute were, referred. Parties filed, their witten
statenments and produced their oral and docunentary evi dence.
After exam ning the evidence; the Tribunal gave its award on
Septenber 26, 1969. Al the referred points except a part
of point No. 1 and point No. 7 were decided against the
workmen. Point No. related to the categorisation of workmen
in the factory. They were catagorised - into four classes
(1) highly skilled worknen, (2) skilled

506
wor kmren, (3) sem-skilled worknen, and (4) unskil |l ed
worknmen. ,’The finding on point No. 7 is not -impugned in

this appeal. A part of point No. 1 relating to the fixation
of grades and scales of pay was ,decided agains the,

wor ken. "there is no appeal against this, part of the
award by the worknen. The remaining part of point No. 1
relating to the fixation of thebasic wage and dearness

al | owance was decided in favour  of the workmen. The basic
wage of the worknen was fixed in the, Follow ng manner:

(1) highly skilled worknenRs. 32/- per week

(2) skilled workmen Rs. 23/- per week

(3) semiskilled worknen Rs. 25/- per week

(4) unskilled workmen Rs. 22 50 p per week.
They were al so given an increnent of Rs. 10/- over the basic

wage. The basi c vage of other enployees was fixed in the
foll owi ng manner:
(1) derk Gade | Rs. 150-5-170-8-250

(2) derk Gade 11 Rs. 130- 3-200
(3) S. B. derk Rs. 200- 10- 300
(4) S. A derk Rs. 270-10-370

(5) Driver Rs. 120-5-140

(6) Darwan Rs. 90/ -

(7) Sweeper Rs. 86/7

(8) Junior Labaratory AssistantRs. 130-10-170-12-
206- 15- 251-

18- 305

(9) Senior Laboratory AssistantRs. 180- 15- 240- 20-
300- 25- 400

(10) Overl ooker Rs. 180-15-290-20-410

Before the award, all the, workers were getting dearness
allowance at the flate rate of Rs. 94.10 p. The, award has
varied the dearness ;allowance in the follow ng manner

(1) Enployees getting Rs. 100 or bel ow per nmonth dearness
al l owance, at Rs. 1501- per nonth.

(2) Enployees getting between Rs. 1 00 and 200 per nonth-
dearness allowance at Rs. 60/- per nonth for the second Rs.
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100/ -.

(3) Enployees getting between Rs..200 and 300 per nonth
dearness al l owance at Rs. 20/- for the additional Rs. 100/-.
This rate of dearness allowance will remain in force so |ong
as the point for the cost of living fluctuates between 650
and 750. |If the point goes beyond 750, per 5 points there

will be an increase of Re. 1/Sinmlarly, if the point goes
bel ow 650, per 5 points there will be a decrease of Re.
1/-.

The Tribunal has not stated the reasons in support of its
conclusions. This criticismof Shri Chaudhary, counsel for

the Wol conbers, appears to us to be right. As ;regards
basi ¢ wages, the Tribunal says only this : "I aminclined to
| ay down the basic wages of the worknen...... those who are
highly skilled workmen .... wll get Rs. 32/per week as

their basic wages. ~Those who are skilled workmen. . . .
will get Rs. 28/- per week as their basic wages. Those who
are sem -

507

skilled ‘workmen .... will get Rs. 25/- Per week as their
basi c wages. ~Those who are unskilled workmen will get Rs.
22.50P. per week as their basic wages." As regards the

basi c. wages of other enpl oyees, the Tribunal says : "Now in
the |Ilight of the enhanced pay as revised by ne, in respect
of skilled, unskilled, sem-skilled and highly skilled wor-
kers, | want to revise" the existing wages of clerks,
drivers, dur wan, Sweeper, | aboratory assi stants and

over| ookers.
It may be observed that the first passage, quoted by us

states only the concl usions. It does not give the
supporting reasons. The second passage quoted by us states
nerely on,-- of the, reasons. The, other relevant ' reasons

are not disclosed. The giving of reasons in support of
their conclusions by judicial and quasi-judicial authorities

when exercising initial jurisdiction is essential for
various reasons. First, it is -calcultated to  prevent
unconscious unfairness or arbitrariness in reaching the
concl usi ons. The very search for reasons wll ~ put the

aut hority on the alert and mninmse the chances of
unconscious infiltration of personal bias or unfairness in
the concl usion. The authority will adduce reason- which
will be regarded as fair and legitimate by a reasonabl e man
and wll discard irrelevant or extraneous considerations.
Second, it is a well-known principle that justice shoul d not
only be done but should al so appear to be done. Unr easoned
conclusions may be just but they may not appear to be just
to those who read them Reasons conclusions on the other
hand, wll have also the appearance of justice.| Third, it
shoul d be remenbered that an appeal generally lies from the
deci sions of judicial and quasi-judicial authorities to this
Court by special |eave granted under Art. 136. A - judgnent
which does not disclose the reasons, will be of little
assistance to the Court. The Court wll have to wade
through the entire record and find for itself whether the
decision in appeal is right or wong. In many cases this
investnment of time and industry will be, saved if reasons
are given in support of the conclusions. So it is necessary
to enphasise that judicial and quasijudicial authorities
shoul d al ways gi ve reasons in support of their concl usions.

Shri  Sanghi, counsel for the Wol combers W rkers’ Union

seeks. to explain away the absence of reasons in the award
by the argunment that the Tribunal has fixed the bare mini num
wage. W are unable to accept this argunent. Even the
fixation of the bare m nimumwage is the result of a process
of reasoni ng. There nust be supporting reasons for the
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quantification of the bare m nimumwage. But, as already
stated, the Tribunal has not given any reasons at all in
support of the basic wages fixed for the factory worknen.
More inportantly, the Tribunal does not appear to have fixed
the bare m ni mum wage. There are several decisions of this
Court on the nmeaning of tile bare m ni mum wage. We shal
refer only to one of them Kanani Metals and Alloys vs.
Their Worknen. (1) Hidayatullah J. there said

"To cope with these differences certain

principles on which wages are fixed have been

stated fromtine to tine by this

(1) [1967] 2 L. L. J. 55 at p. 58.

508

Court. Broadly speaking, the first principle

is that there is a mninumwage which, in any

event must be paid, irrespective of the extent

of profits, the financial condition of the es-

tablishment or the availability of workmen on

| ower wages. This mni numwage is

i ndependent of the kind of industry and

applies to all alike big or snall. It sets
the lowest linmt bel ow which wages cannot be
allowed-to sink in all humanity’'. The second

principle is that wages must be fair, that is
to say, sufficiently high to provide a
standard famly with food, shelter, clothing,
medi cal care, and education of children
appropriate to the workmen but not at a rate
exceeding his wage earning capacity in the
class of establishnent to which he bel ongs.
A. fair wage is thus related to the earning
capacity and the workl oad.” It nust,  however,
be realised that "fair wage®™ is not  "living
wage" by which is neant- a wage which is
sufficient to provide not only the essentials
above nentioned but a fair neasure of fruga
confort with an ability to provide for old age
and evil days. Fair wage |lies between the
m ni mum wage, whi ch nust be paid in any event,
and the living wage, which is the goal."
The referring order of the West Bengal Government does not
ask the Tribunal to fix the bare m ni numwage as expl ai ned
in the aforesaid decision; nor do the pleadings of the two
Unions set out a clear and unanbi guous plea for the bare
m ni mum wage. Paragraph 6 of the witten statement filed by
the Issac Hol dens Mazdoor Union states that "the conditions
of service for the workmen have been kept m serably low on
the lines of the jute workers." Paragraph 8 says that the
basi ¢ wages of worknmen of all categories "are low." This, in
our opinion, is not a clear and unequivocal plea for the
bare mi ni num wage. Paragraphs 6 and 8 nake a statenent of
the factual position regarding the condition of 'service
i ncluding the basic wages in the factory at the time of the

reference of the, dispute to the Tribunal. It is no where
stated in the aforesaid witten statenent that the workers
were claimng bare mninmmwage. Paragraph 11 of the
witten statenment seens to suggest to the contrary. It is

said in this paragraph that the, claims made in the witten
statement "are just and reasonable and the Conpany has
capacity to nmeet these clainms." The question whether the
claimfor a particular basic wage is just and reasonable or
whet her the enployer has the capacity to pay the clained
basic wage is wholly irrelevant to the demand of the bare,
m ni mum wage. The bare m ni num wage, as pointed out in the
Kamani Metals and Alloys vs. Their Wbrkmen (supra) nust be
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paid by an enployer in spite of want of financial capacity.
The bare minimumwage is the "lowest |limt bel ow which wages
cannot be allowed to sink in all humanity." Paragraph 3 of
the witten statement filed by the Wol conbers Wirknmen Uni on
states that the wages "paid to the workers are not only
bel ow the level of fair wages but far bel ow the need-based
m ni mum even as reconmmended by the Fifteenth Indian Labour
Conference." Paragraph 8 of the witten statenment reiterates
that the "existing wages in the factory are nuch bel ow the
need- based mi ninum" These two paragraphs do not go
509

beyond stating the factual position in respect of wages in
the factory. They do not say that the bare mninumwage is
not being paid nor do they demand it. Paragraph 7 of the
witten statenent states that the ,workers have been assured
under the Constitution of India that |iving wages would be
made available to them The concept of living wage is
dynam ¢ and not static. It varies fromtime to time and
country to country.  Today they need-based m ni mumwage for
the | owest paid group of the worknen cannot be | ess than Rs.
240/ - per_ month per head. It was in 1961 that the floor
level. of fair wage for the working class had been assessed
approximately at about Rs. 280/- and that of the «clerica
staff at Rs. 380/- per nmonth. The living wages would be

much hi gher still./ Since 1961 the cost of living index has
gone very high and as such the ampbunt of need-based m ni mum
wage is greater still than what it was-in 1961." The Union
goes on to add : "The fact remmins that the conpany is a

fairly old one and.it has sufficient resources to nake
available to its worknmen at |east fair wages w th grades and
i ncrenental scale of pay on the basis of skill. It is high
time that sone progress should be made towards paynment of
living wages to the workmen by introduci ng grades and scal es
of pay wth annual increnents.” This would show that the
Whol combers Workers’ Union was claimng a basic fair wage,
and not the bare mni mumwage.’ Nowhere in this witten
statenent there is a clear demand for the bare m ni numwage.
On the whole the two witten statenents, in our view,  seek
to claima basic fair wage. The statenent of N.~ H ~ Khan

P.W 1 "that the wages are very inadequate for their
subsi stence" again is a characterisation of the rates  of
wages in the factory at the tinme of the reference. Those
words cannot spell out a demand for bare mninum wage:
Expatiating on the workmen’s demand for--the basic Wages
claimed in their statenent, N, H Khan later said that "when

we, say that our denmand for wages is need-based, | nean
that. nmy. children wll have adequate food and proper
cl ot hing and expens's for education. | mean by that we want
m ni mum wages." Qur attention was al so drawn by M. ~Sanghi
to the statement of G Ghorai to this effect : "I have 7 de-
pendents. One of themis of school going age. | cannot
send her to school. | have two children, elder 'is the
daught er. She is 6 years. MW brother who is 15 is
unenpl oyed. He cannot be sent to school nor ny daughter

because of paucity of noney. W, seven live in one room
flat at a rent of Rs. 151- per nonth. M expenses only for
marketing for daily needs e.g. vegetables, salt, onion,

ginger conme to Rs. 40/- per nmonth. | do not buy any mlk
My expenses for fuel and kerosene oil cone to Rs. 16/- per
nmonth. | cannot make both ends meet by, nmy. nmonthly pay.

am in constant debt." This statenent is again factual. It
is perhaps a vivid description of the workers’ plight .It

the tinme of the reference of the dispute to the Tribunal
It does not, however, state that the basic wage clained in
the witten statement is the bare m nimumwage. It is true
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that N H Khan has said that we want mi ni num wage," but he
has clarified what he neant by "m ni mumwag,--." According
to him mni mum wage nust include expenses for the education
of the workers’ children. But a basic wage which provides
for the, education of the workers’ children is riot the bare
m ni mum wage: it-is fair wage. (See Kamani Metals and All oys

Ltd. v.,;. Their Workmen (supra) at page 58).

7-L382 Sup. cl/74

510

In fixing the basic wages, the Tribunal states: “In
increasing basic wage as | amproposing to dol am quite

alive to the fact that the said wage rate cannot be in any
way fair wage | et alone living wage but keeping in view the
financial position of the conpany as it is now as also the
nature of work they do along with their respective skill, |
am increasing the wage-structure at the rates prescribed by
me.

According to Shri Sanghi, this passage clearly indicates
that the Tribunal has fixed the bare m ni mumwage. W have
al ready  ‘pointed out that the referring order of the West
Bengal Government did not ask the Tribunal to fix the bare
m ni mum wage. It is also necessary to point out at this
stage that apart fromthe aforesaid passage in the award
there is no reference at any other place therein that the

bare mninmm wage was being granted to the worknen. The
financial capacity of an enpl oyer does not enter into the
scale in the fixation of the bare mininmum wage. But in
fixing the basic 'wages the Tribunal has admittedly
consi dered the financial capacity of the Wbol conbers. It
woul d suggest that the Tribunal has really fixed the basic
fair wage. So when the Tribunal says in the ‘aforesaid

passage that the basic wages fixed by it "cannot be in any
way fair wage" it does not really nmean to-say that it was
fixing the bare nmininmumwage. It seems to us that the
Tribunal really wanted to enphasise the fact that having
regard to the financial capacity of the wool conbers it was
not awarding nore than the floor (level of the fair wage to
the worknmen. So we do not agree with Shri Sanghi ‘that the
Tri bunal has fixed the bare m ni numwage. Now, the absence
of reasons in support of the conclusions is indeed a serious
flaw in the award. However, the award cannot be set aside
sinply on that score, if there is evidence on the record in
support of the Tribunal’s conclusion. Accordingly we have
gone through the entire evidence on record.

It is now well-settled that basic wage and dear ness
al  owance shoul d be determined in the |ight of the industry-
cumregion formula and the financial condition of an
enpl oyer. So the evidence win have to be examined in_ the
light of these two principles.

| ndustry-cumregion formul a :

For fixing basic wages and dearness allowance industria
adj udi cation sometimes |leans on the industry part 'of the
i ndustry-cunregion forrmula and at other tinmes on the region
part of that fornmula. The industry part of the fornula
becomes relevant when the business carried on by the
enpl oyer before industrial adjudication is also carried on
by several other concerns in the region in which the em
pl oyer is working. (See Greeves Cotton and Co. and others v.
Their Worknen(1l) The industry part of the formula is not
applicable in this case because admttedly the Wbol conbers
is the only concern in the region carrying on the business
of wool conbi ng. Besi des wool conbi ng, Wol conbers conb al so
Rayon, Nyl on, Terel ene, Terine,

(1) [1964] 5S C R 362

511
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Vi socose, Tery-cotton and Posmna. This case is accordingly
governed by the region part of the industry-cumregion
formula. (See Greaves Cotton and Co. and others v. Their
Wor kimen ( Supr a) .

The region part of the industry-cumregion formula requires
that conparable concerns should nearly be simlar to the
line of business carried on by the 'enployer bef ore
i ndustrial adjudication(See French Mdtor Car Co. Ltd. wv.

Wor kmen( 1) . The argunent of the Wbolconbers before the
Tribunal was and still is that there are a | arge number of
jute mlls inthe vicinity of their factory and that the
line of business carried on by themis simlar to the line
of business carried on'in the woolconbers factory. The

Tribunal rejected this argunment. The Tribunal has pointed
out that it is true that sone jobs in the Wbolconbers and
jute mlls are simlar. Nevertheless it has taken the view
that the Wbol conbers cannot conpared with the jute mlls

It has elaborately inted out the naterial differences in the
jobs in /'the  Wolconbers and jute mlls. The worknmen of
Wbol conber s handle finer and costlier articles. The working
operations_in the Wolconbers are nobre strenuous and

perilous. The raw materials require nmore skilful, handling
and nore attention and the products are to be handled nuch
nore carefully than the products of jute mll. Wol has got

many nore varieties than jute. The shortest length of jute
is 3 feet, while that of wool is two inches, The Tribuna

has concluded:" (Fromthe entire evidence it is clear from
start to finish in case of Wol conbers’ work it is not only
nore exacting in spite of its apparent simlarity but also
call for nore skill."

I has been urged by Shri Chaudhary that~ the differences
pointed out by the Tribunal in the performance of = jobs in
the woolconbers and jute mlls are not borne out by the
evidence on record and that they are not material for the
purpose of deciding whether jute mlls are conparable
concerns. it has cone in the evidence of worknen that @ nany
of themwork in conditions of "intense heat": and /this is
admtted al so by the Wol conbers witness, B. B. Roy. One of
the workmen’s witness has stated that often workers faint on
account of working in intense heat.  Again, the evidence of
the workmen also shows that many of - them work in high
powered |ight which causes very great strain on their eyes.

B. B. Roy has also admtted that sone of the workers work in
very difficult conditions of dust. 1In short, the evidence
shows that the work in the Wol conbers requires much  nore
caution, precision and attention than the work in the jute
mlls. Naturally, the workers are put to nmuch’ nore. nenta

and physical strain than the workers in the jute mlls

B. B. Roy, Wbol conbers, w tness, has conpared the job of
certain worknmen in the Wol conbers with the job of ~ worknen
in the jute mills. For instance, according to “him Soap
makers’ job in the Wol conbers is simlar to Enul sion Tank
At tendant of Anglo

(1) [21963] Stipp. 2 S. C. R 16 at page 22.

512
India Jute MIIs. Soap nakers’ job, according to him is to
nake Soap solution in a tank,, while Enulsion Tank

Attendants’ job is to make emul sion of soap, oil and water-
He has made simlar conparisons between other jobs. Sensory
simlarities in jobs may be taken into consideration in
finding out conparable concerns in the region, but in our
j udgrent t hey should not be regarded as deci si ve.
I ndustrial adjudication should also give due weight to the
wi dely disparate skill and nental and physical strain in the
performance of jobs. Geater skill, Iike greater nerit,
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shoul d ordinarily receive nore mat eri al recognition

Greater nent al and physical strain calls for nor e
expenditure on the workers renewal of hinself and should
accordingly be better rewarded. No workman will be willing
to entertain an arduous and perilous task for inadequate
remuneration. | nadequat e renuneration will not conduce to

i ndustrial peace. Considering all the circunstances of the
case, we think that the Tribunal has not gone wong in its
concl usion that the Wol conbers cannot be conpared with jute
mills.

Shri  Chaudhary’s main grievance is that the Tribunal has
made no endeavour to select for conparison concerns nearly
simlar to the line of business carried on by the
Wool conbers. W are satisfied that it is a just grievance.
The Tribunal has given no reasons in support of its
conclusion regarding the fixation of the basic wages and

dearness al | owance. Nor has it conpared the Wbol conmbers
with any other concern. The worknen no doubt produced some
oral evidence in respect of “certain concerns. In his

evi dence Nabi ~Hasan Khan  has sought to conpare t he
Wyol oonmbers wi-th the H ndustan Lever Ltd., Exide Associated
Battery, National Insulated Cable Co., Titaghar Paper MII
No. 2, Calcutta El ectric™ Supply, Shyamagar Wrks and

I ncheck Tyre. Those -concerns are situated near the
Wool onbers’ factory. The workmen al so exam ned P.D Rai
Bhar from Hi ndustan Lever Ltd., Amit ~ Lal Karmakar from
Titaghar Paper MIIl No. 2 and Binoy Kumar Ganguli from

Rolling and Steel Ropes Ltd. to showthat the basic wages
and dearness allowance payable to the workers of those
concerns were rmuch higher than the basic wages and dearness

al l owance paid to the worknmen of the Wholconbers. It does
not seemthat the Tribunal has relied on the workmen's ora
evidence. it has nerely commented that ~ presunably this

evi dence had been I ed for the purpose of "inpressing upon me
that the basic wages and dearness allowance of those
concerns.... are nmuch higher ’'than those enjoyed by the
enpl oyees of the Wol conbers. "

Indeed the Tribunal could not rely on this oral “evidence.
The workmen did not specify in their witten statement the
names of the conparable concerns in. t he region

Accordingly the Wbolconbers could not have a reasonable
opportunity of effective confrontation of, the worknen's
Wi t nesses. More inportantly, it should be renenbered that
"in dealing with the conparabl e character of an industria

undertaking; the industrial adjudication does not wusually
rely on oral evidence alone. This question
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is considered in the light of material evidence and
circunstances which are generally proved by docunentary
evi dence. Wat is the, total capital invested by the

concern, what is the extent of its business, what  is the
order of the profits made by the concern, what are the
di vidends paid, how nmany enployees are enployed by the
concern what is its standing in the industry to which it
bel ongs, these and other matters have. to be exam ned by
i ndustrial adjudication in determning the question as to
whet her one concern is conparable with another in the matter
of fixing wages. MNow, it is obvious that these questions
cannot be decided nerely on the interested testinmony either
of the workmen, or of the enployer and his wi tnesses." (See
Wor knmen of Bal mer Lawie and Co. v. Balnmer Lawie and Co. (1)
The absence of any docunentary evidence is a fatal defect in
the circunmstances of this case. Accordingly, we cannot
uphold the Tribunal's award on basic wages and dearness
al | owance.
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The question nowis : Wat course should we adopt? W can
set aside the award and direct the Tribunal to make a fresh
award after allowing the parties to produce evidence in
relation to conparable concerns in the region. The ot her
course is to call for a finding fromthe Tribunal in regard
to basic wages and dearness allowance in the light of our
judgrment. The adoption of the first course nmay unduly del ay
the final award, for it is not inprobable that an appeal my
be filed in this Court against the fresh award. The
reference was nmade sone time in June, 1968 and five years

have al ready gone by wi thout the award becom ng final. The
adopti on of the second course, on tie other hand, is Ilikely
to avoid undue delay. It appears to us that having regard

to the circunstances of this case, we should adopt the
second course. W would defer our decision on the question
of financial capacity of the industry to bear the burden of
the increased basic wages and dearness allowance till the
finding of the Tribunal is received by this Court.

Wil e ' selecting conparable concerns in the region for the
pur pose of determ ni ng basi c wages and dearness al |l owance of
t he wor kmen of 't he Wbol conbers, the Tribunal should bear in
mnd that the selected concerns are as nearly simlar to the
i ne of business carried on by the Wol conbers as possible.
The selected concerns -should not be  disproportionately
| arger than the Wbol conbers. The concerns should as far as
possi bl e be conpared with the Wol conbers

(1) [1964] 5 S C R 344 at page 353.
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as to their standing, extent of ‘their |abour force, extent
of their customers, their profit and | osses and . an other
rel evant consi derations.

We direct the Tribunal to record a fresh finding on the
guantum of the basic wages and dearness allowance by
applying the region part of the industry-cumregion formula
and in the light of our judgnent. Parties are allowed to
adduce their evidence on this limted question only. The
Tribunal should send its findingto this Court within four
nonths from the receipt of the record from thi's Court.
Costs will abide the event.

S. C
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