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PETI TI ONER
VEMBER BOARD OF REVENUE, WEST BENGAL

Vs.

RESPONDENT:
MS. SWAIKA OL MLLS

DATE OF JUDGVENTO04/ 08/ 1977

BENCH
CHANDRACHUD, Y. V.
BENCH
CHANDRACHUD, Y. V.
KAl LASAM P. S.

Cl TATI ON:
1977 AI'R 2008 1978 SCR (1) 270
1977 SCC' (4) 286

ACT:
Constitution of India, Art. 286(1)((b)-Central Sales Tax
Act , 1956, Section 5(1)-'In the course of export’,

applicability-F. O B. contract-Goods delivered on foreign
bound ship- Use of export-licence lent to ‘exporter-Wether
Sal e exigible to sal es tax.

HEADNOTE:

The Net herlands Selling O ganisation Ltd. bought |inseed oi
"F.OB. Calcutta price", fromthe respondent oil mlls. The
terns of the sale-contract provided that the oil mlls would
deliver the goods on a ship bound for Indonesia, and I|end
the wuse of its export-licence to facilitate the export of
the goods by the Netherlands Organisation to a  fareign
buyer. The respondent cl ained exenpti on fromthe paynent of
sal es-tax on the ground that the sale was effected in the
course of the export of goods out of the Indian territory.
The claimwas rejected by the Revenue Authorities but was
allowed by the High Court, in a reference by the Board of
Revenue.

Allowi ng the appeal and holding that the sale was exigible
to sales-tax, the Court.

HELD : (1) There is no privity of contract between the
respondent s and the foreign buyer. The export was
occasi oned by the contract of sale between the | Netherl ands
Organi sation and their own buyer, and not by the contract of
sal e bet ween t he respondents and t he Nether | ands
Or gani sati on. The two sales are not part of one -integra
transaction. [272C, D

(2) The circunmstance that the contract bet ween the
respondents and the Netherlands O ganisation was in the
F.OB. form and that the payment of price was to be nmade
only after the goods were put on board the ship by the
respondents, do not affect the. fundanmental position that
there were two independent and unconnected sales. In
| oading the goods on the ship, the respondents were acting
as nmere carriers. The fact that the place of delivery is a
forei gn-bound ship cannot, by itself, nmake a sale one in the
course of export. [272H, 273A-B]

Mohd. Serajuddin etc. v. State of Orissa [1975] Supp. SCR
169, applied.

(3)The bill of lading was nade out in the name of the
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Net herl ands O ganisation which. obtained a conplete and
i ndefeasible title to the goods purchased by themfrom the
respondents in India. The fact that the respondents were to
lend them the wuse of their export licence or that the
respondent s pai d t he cust ons duty and t he Por t
Conmi ssioner’s charges, does not mean that the goods were
exported, by, or at the instance of the respondents. [272 E-
F, 273(C]

JUDGVENT:

ClVIL APPELLATE JURISDICTION.: Cvil Appeal No. 14-77 of
1972.

Appeal by Special Leave fromthe Judgnment and Order dated
25-11-1970 of the Calcutta Hi gh Court in gales Tax Reference
No. 499 of 1967.

D. N. Mikherjee and G- S. Chatterjee for the Appellant.
Shankar Ghosh-and D. P. Mikherjee for the Respondent.

The Judgrment of the Court was delivered by

CHANDRACHUD, J.-Article 286(1) (b) of the Constitution pro-
vides that no |l aw of State shall inpose, or authorise the
i mposition of a tax on the sale or purchase of goods, where
such sal e or purchase

271
takes place in the course of the inport of the goods into,
or export of the goods out of, the territory of India. By

the Sixth Anendnent to the Constitution which canme into
force on Septenmber 11, 1956, an anendnent was made to cl ause
(2) of Article 286, by which Parlianent was given the power
by lawto fornulate principles for determ ning when a sale
or purchase of goods takes place in any of ‘the ways
nmentioned in clause (1). Acting in pursuance of this power,
the Parliament enacted Section 5(1) of the Central Sales Tax
Act, 1956, providing that a sale or purchase of goods shal

be deened to take place in the course of the export of the
goods out of the territory of India only if the /sale or

purchase either occasions such export is effected by a
transfer of docunents of title to the goods after t he
goods, have crossed the custons frontiers of India.

The, guestion which arises for out consideration i'n
t hi sappeal is whet her a sale effected by the
respondents-Ms Swaika Gl MIls is a sale in the course of
the export of goods out of the territory of India. Thi s

guesti on was answered agai nst the respondents by the Revenue
Authorities which held that the sale was exigible to sales
tax. But, on a reference made to the Calcutta Hi gh Court by
the Board of Revenue under section 21 (1) of (the Benga
Fi nance (Sal es Tax) Act, 1941, the High Court set aside the
assessment on the ground that the sale took place in the
course of export of the goods.

By a letter dated Septenber 10, 1952, the Netherlands
Selling Organisation Ltd. confirned having bought from the
respondents a certain quantity of linseed oil, "F.OB.
Calcutta price." The main terns of the contract of sale,
whi ch was made and concluded in Calcutta, are these

The price of the goods was to be paid F.OB. Calcutta
against the first presentation of 'Clean on board Mate's
receipt along with the relative GRI. forms in triplicate;
(b) The i nsurance charges were to be paid by the
pur chasers;

(c) The purchasers were to send to the respondents their
shi ppi ng broker for arranging booking of the shipping space
for the goods to put on board the ship by the respondents;
(d) The, respondents were to mark the goods wth the
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shi pment narks specified by the purchasers in the letter;

(e) Due to i mport restrictions in | ndonesi a, t he
respondents were

to shipnot nore than 500 inperial gallons of linseed oil

and finally,

(f) The "Export" was "to be mamde" under the export-licence
of the respondents.

M. Shankar Ghose, who appears on behalf of t he
respondents, has raised a variety of interesting points,
which, in our opinion, have lost their wvalidity and
rel evance in view of a Constitution Bench decision of this
Court in Mohd. Serajuddin etc. v. State of Orissa(l).

(1) [21975] Suppl. S.C. R 169.

272

A catena of decisions bearing on the question as to when a
sale can be deened to. be in the course of export was
exam ned elaborately inthat case. Applying the ratio of
Serajuddin’s case to the facts before us, we are of the
opi nion that the, High Court of Calcutta, which did not have
the benefit of that judgnent, is wong in holding that the
sidle effected by the. respondents in favour of t he
Net herl ands Selling Organisation is a sale in the. course of
export. CQur reasons for saying so are these

(1) There was a direct, distinct and i ndependent contract

of sal e between the respondents on one hand and their buyers
in India, the Netherlands Selling O ganisation

(2) The sale effected in pursuance of -that - contract is
whol | y unconnected . with the sale by the Net her | ands
Organi zation to their foreign buyer.: The two sales are not
a part of one integral transaction

(3) There is no privity of contract between the respondents
and the foreign buyer. They sold the goods inIndia, which

the buyer on his own accountexported to I ndonesi a.
The foreign buyer was undiscl osed to therespondents
and, indeed, there is nothing on the record to show the

"terms of the contract between the Netherlands Organisation
and their foreign buyer. Respondents knew nothing of these
terns and their contract with the Netherlands Organization
did not stand or fall by the terms of that sale.

(4) The inmediate cause of the novenment of goods ~and the
export was the contract between the Netherlands Organi sation
and their foreign buyer and not the sale between the
respondents and the Netherlands Organi sation. The ~export
was occasioned by the contract of sale between t he
Net herl ands Organi sation and their own buyer and not by the
contract of sale between the respondents and the Netherl ands
Organi sati on.

(5) The bill of lading was indisputably made out in_ the
nane of the Netherlands Organisation which obtained a
conplete and indefeasible title to the goods purchased by
them fromthe respondents in India.

(6) There was no obligation either on the respondents or on
the Netherlands Organisation to export the goods out of
I ndi a.

(7) Respondent s put the goods sold by them to the
Net herl ands Organisation on board the ship nerely to
facilitate the intended export of goods by the Netherlands
Organi sation. 1In |oading the goods on the ship, respondents
were acting as nmere carriers, since they were under an
obl i gation to do, so wunder their contract wth the
Net her | ands Organi sati on

(8)Neither of the two transactions created any nutua
rights and obligations as between the respondents and the
person or persons whose benefit the export was nade or
i nt ended.
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(9) The circunstances that the contract between the
respondents and the Net herlands Organisation was in the

F.OB. form and that the payment of price was to be nmade
only after the goods were put on

273
board the ship by the respondents, do not affect the
f undanent al position that there were t wo di stinct,

i ndependent and unconnected sales. The paynent of price was
nade to depend on the fact of shipnment for the reason that
under the terns of the contract, which the respondents en-
tered into wth the Netherlands Organisation, a duty was
i mposed upon the forner to put the goods on board the ship

The Netherlands Oganisation, instead of accepting the
delivery of goods in a factory or godown of the respondents,
stipulated that the goods, on their behalf, be put by the
respondents on board the ship. The fact that the place of
delivery 1is a foreign-bound ship cannot, by itself, make a
sal e one in the course of export.

(10) The very agreenent, which is the basis of the

respondents’ claimfor exenption fromsales tax, begins with
the assertion: "W herewith confirmhaving bought from you"
the, goods nmentioned inthe letter. The sale transaction
was thus concluded between the respondents and t he
Net herl ands Organi zation-in India. Lastly,

(11) The fact that the, respondents wereto lend to the
Net her |ends Organi sation the use, of their export licence
or that the respondents paid the custons duty and the Port,
Conmi ssioner’s charges, does not mean that the goods were
exported by or at the instance of the respondents or that
the sale effected by themin favour of the Netherlands

Organi sation occasioned the export. |If ~the respondents’
nane was shown as the exporters, it was because they had
obligingly lent the wuse of their export licence to

facilitate the export of the goods by the Netherlands
Organi zati on.

For these reasons, we set aside the judgnent of the High

Court and hold that the, sale in respect of which the
respondents clainmed exenption, is.not a sale in the course
of export and is, therefore, exigible to sales tax.

The appeal is accordingly allowed with costs.

Appéal al | owed.
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