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ACT:

I ndi an | ncone-tax Act, 1922, s. 15-C(1) & (4)- Share-hol ders
whet her entitled to exenption under sub-s. (4) when conpany
makes no profit [liable to exenption wunder sub-s. (1)-
Unabsor bed depreciation carried forward under section 10(2)
(vi) and 10(2) (vi-A)- Wiether to be set off against profit
for purpose of determning profit under s. 10 Set-off of
depreciation carried forward agai nst- profit of succeeding
year whether takes place under s. 10(2) (vi) proviso (b) or
under S. 24(2).

HEADNOTE

Shri  Ganapathy MIIls Co. Ltd., Distributed dividend to its
sharehol ders out of its business profits earned in the years
ending Decenber 31, 1953 and Decenber 31, 1954. The
conpany, however carried in its accounts a | arge bal ance of
unabsorbed depreciation admssible under s. 10(2) (vi) &
10(2) (vi-a) of the Incone-tax Act, 1922 and on that account
it had no taxable incone in the relevant assessnent years
1954-55 and 1955-56. In assessing the inconme of the
sharehol ders for the assessnent years the Incone-tax O ficer
rejected the claimfor exenption fromtax Linder. s. 15-C(4)
of the Income-tax Act and brought the dividend to tax. This
order was confirmed by the Income-tax Appellate “Tribunal
The High Court, in areference, held in favour 'of the
assessees. Wth certificate the Revenue appeal ed. The
guestion that fell for consideration were : (i) Whether the
High Court’s view that unabsorbed depreciation of previous
years rmust be ignored in computing the profits under s. 10
and the Inplied assunption that unabsorbed depreciati on was
carried forward and set-off under s. 22(4) were correct;
(ii) Whether, the claimunder s. 15-C(4) could be made even
when there was no taxable profit for which exenption could
be clainmed Linder s. 15-C(4).

HELD : (i) Under proviso (b) to s. 10(2) (vi) the unabsorbed
depreciation in an year is to be deened the depreciation for
the succeeding year into the accounts of which it is carried
forward and the aggregate of depreciation in the vyear of
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assessment and the unabsorbed depreciation of the previous
year is deened to be depreciation allowance for the year of
assessnment. The opinion of the H gh Court that in conputing
the profits of an industrial ’undertaking under s. 10,
unabsorbed depreciation for the previous years nust be
ignored is inconsistent with the plain terns of the proviso.
[438 D-E; 439 D

The right to claimallowance of unabsorbed depreciation does
not arise out of s. 24(2) of the Act. Under the schene of
s. 15-C(4) profits and gains of an industrial wundertaking
nmust be deterni ned under and in the nmanner provided by s. 10
of the Income-tax Act. For that purpose all the allowances
under sub-s. (2) are taken into account and the resultant
amount forns a conponent of the taxable profits, By proviso
(b) tos. 10 (2) (vi), the unabsorbed depreciation in the
previous year is deenmed depreciation for the subsequent
year, and there “is noroom for making any distinction
bet ween  the unabsorbed depreciation for the previous year
and the /depreciation for the current year. The right to
appropriate the profits towards the unabsorbed depreciation

in the wprevious year does not arise under s. 24(2); it
arises by virtue of s. 10(2) (vi) proviso (b). [439 D F]
435

(ii)The right of the shareholders to obtain benefit of
exenption under 15-C(4) depends upon the conpany obtaining
the benefit of exenption under sub-s. (1) of s. 157C for the
exenption from paynent of tax on the-dividend received by
the share-holders ' is adm ssible only on that part of the
profits or gains on which the tax i's not payable by the com
pany under sub-s. (1). [439 H

On this viewit must be held that the claimof ~sharehol ders
in the present case rightly disallowed by the taxing
authorities. [435 H 441 D

[Proviso (b) ’'to s. 24(2 held inapplicable, wth the
observation that it deals merely with priority and does not
convert what is unabsorbed depreciation of the previous year
which is deened to be depreciation for the current year into
| oss "for the purpose of carry forward".[440 D]

Conmi ssi oner of Incone-tax, Calcutta v. Jaipuria China dd ay
Mnes (P) Ltd., 59 I.T.R 555, referred to.

JUDGVMVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeals Nos. 2321 to
2324 of 1966.

Appeal s fromthe judgnent and order dated August 2, 1965 of
the Mdras Hi gh Court in Tax Cases Nos. 198 to 201 of 1962
(References Nos. 114 to 117 of 1962).

B.Sen, G C Sharma, R N Sachthey and B. D. Sharma, for
the appellant (in all the appeals).

Gobi nd Das and Lily Thomas, for the respondents (in all the,
appeal s) .

The Judgrment of the Court was delivered by

Shah, J. Sri Ganapathy MIls Co. Ltd. distributed divident
to its sharehol ders out of the business profits earned by it
in the years ending Decenber 31, 1953 and Decenber 31, 1954.
The Conpany however carried in its accounts a |arge bal ance
of unabsorbed depreciation adm ssible under s. 10(2) (vi)
and S. 10 (2) (vi-a) of the, Incone-tax Act, and on that
account it had no taxable incone in the relevant assessnent
years 1954-55 and 1955- 56.

In assessing the income, of the shareholders for the,
assessment years 1955-56 and 1956-57 the Inconme-tax O ficer
rejected their claimfor exenption fromtax under S. 15-C(4)
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of the Inconmetax Act, 1922, and brought-the dividend incone

to tax. This. order was confirmed by the I|ncone-tax

Appel | ate Tri bunal

The Tribunal referred the follow ng question to the High

Court of Madras for opinion

"Whet her on the facts and in the circunstances of the case,

the assessees are entitled to the benefit of

436

S.15-C(4) in respect of the dividend income received from

Sri Ganapathy MIls Co. Ltd., Tinnevelly ?"

The Hi gh Court answered the question in the affirmtive.

The , Commi ssioner of Income-tax has appealed to this Court

with a ,certificate under S. 66A(2) of the Incone-tax Act.

In the year ending Decenber 31, 1953, the Conpany had

,earned in its businesstransactions a profit of Rs. 87,184,

but it ,had no taxable profits, for the depreciation for the

current and the previous years anpunted to Rs. 2,83, 343

which was an adm ssible allowance in the conputation of

i nconme under s. 10 of the Income-tax Act. Since full effect

could not “be given to the allowance, the Conpany was

entitled to add to the depreciation for the follow ng vyear

the unabsorbed depreciation of Rs. 1,96,159 under S.

10(2)(vi) proviso (b). 1In the year ending Decenber 31

1954, the Conpany earned a profit of Rs. 4,36,821 ,and the

depreciation admssible for the year was Rs. 2,41, 809.

Taking into account’ the unabsorbed depreciation of the

previous _year in conputing the taxable incone, it was found

that the Conpany had suffered a loss of  Rs., 1,147.

Accordingly the Conpany had no taxable profits in either of

the two years and so tax was ,levied fromthe Conpany. But

the Conpany had still distributed dividend out of profits
earned by it and the taxing authorities levied tax ~on the

di vi dend recei ved by the sharehol ders.

The answer to the question referred to the Tribunal depend-,

upon the true interpretation of s. ~15-C of the Indian

I ncome-tax Act, 1922. Section 15-C of the Income-tax Act.

insofar as it is ,relevant, provides
" (1) Save as ot herwi se hereinafter provided,
the tax shall not be payabl e by an assessee on
so nmuch of the profits or gains derived from
any industrial undertaking to which thi's
section applies as do not exceed , six per cent
per annum on the capital enployed in the
undert aki ng, conputed in accordance with Such
rules as may be nmade in this behalf by the
Central Board of Revenue
(2) . . . . . .

(3) The profits or gains of an industria
under,taking to which this section applies
shall be computed in accordance with the
provi sions of section 10.

(4) The tax shall not be payable by a share-
hol der in respect of so much of any dividend
paid or deened to be paid to him by an
i ndustrial undertaking

4 37

as is attributable to that part of the profits
or gains on which the tax is not payabl e under
this section.

The Conpany was an industrial undertaking to which s. 15-C

applied. It had in the two relevant years derived from the

i ndustrial wundertaking no profits or gains wthin the

meani ng of sub-s. (1) read with sub-s. (3) of s. 15-C The

profits or gains derived the industrial undertaking wthin




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

the nmeaning of sub-s. (1) of s. 15-C are not business
profits : they are taxable profits conputed in accordance
with the provisions of s. 10 of the Incone-tax Act. Under
s. 15-C(1) no tax is payable by the industrial wundertaking
on its taxable profits equal to six per cent per annum of
the capital enployed. Sub-section (4) of s. 15-C exenpts
the shareholders of an industrial, undertaking to which s.
15-C applies, fromliability to pay tax in respect of the
dividend paid or deened to be paid as is attributable to
that part of the profits or gains on which the tax is not
payabl e under s. 15-C (1).
Exenmpti on under s. 15-C(1) from paynent of incone-tax is not
related to the business profits: it is related to the
taxabl e profits. The | anguage of sub-s. (3) is clear : the
profits or gains of an industrial undertaking have to be
deterni ned under s. 10 of ,the Act. Even if the undertaking
has earned profits-out of its conmmercial activity, if it has
no taxable profits it cannot claim exenption from paynment of
tax under sub-s. (1) of s. 15-C, and it’ the undertaking
cannot claimthe benefit under sub-s. (1) the sharehol ders
will not  _get-the benefit of sub-s. (4), for there is no
dividend paid which is attributable to that part of the
profits or gains onwhich the tax was not payable by the
undert aki ng.
The Conpany had no/taxable profit in the year of accounts it
did not accordingly qualify for exenption from paynment of
tax wunder sub-s. (1) and since there was- no such taxable
profit, the dividend received by the sharehol ders could not
be said to be attributable to that part of the profits or
gai ns on which the tax was not payabl e under sub-s. (1). On
the plain terns of s. 15-C the sharehol ders cannot obtain
the benefit of exenption from paynent of tax.
W are unable to agree with the High Court that in  deter-
mning the profits of the Conpany  the unabsor bed
depreciation of the previous years will not be taken into
account. Section 10 of the Income-tax Act, insofar as it is
rel evant, provides :

"(1) The tax shall be payable by an’ assessee

under the head "Profits and gai ns of business,

profession or vocation" in respect’ ~of the

profits or gains of any business, profession

or vocation carried on by him

L12SupCl 70-14

438

(2) Such profits or gains shall be conputed

after

maki ng the foll ow ng all owances,; namnely: -
Clause (vi) deals with depreciation allowance in respect of
bui | di ngs, machinery, plant or furniture being the property
of the assessee, at a sum equival ent to such percentage on
the original cost thereof as may be prescribed. Under cl
(vi-a) in respect of buildings newly erected, or of
machi nery or plant being new which had been installed after
March 31, 1948, a further sum which is deductible in
determining the witten down value equal to the anount
admi ssible under cl. (vi) is allowable. |If the depreciation
under <cls. (vi) and (vi-a) cannot be given full effect in
any year owing to there being no profits or gains chargeable
for that year, or owing to the profits or gains chargeable
bei ng less than the allowance, then subject to t he
provisions of cl. (b) of the proviso to sub-s. (2) of S. 24,
the allowance or part of the allowance to which effect has
not been given, as the case may be, shall be added to the
amount of the allowance, for depreciation for the follow ng
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year and deened to be part of that allowance. It tion of an
year is to be deened depreciation for the succeeding year
into the account of which it is carried forward, and the
aggregate of the depreciation for the year of assessment and
the unabsorbed depreciation of the previous year is deened
to be depreciation allowance for the year of assessnent.
The High Court, however, said that in conputing the profits
of the vyear of an industrial undertaking for determ ning
whet her the benefit of exenmption wunder s. 15-C(1) s
adni ssi bl e, the unabsorbed depreciation cannot be taken into
account. The Hi gh Court observed:

"In effect, it conputing the profits or gains

for the purpose of section 15-C(1) and (4) the

only all owances that could be nade in respect

of current year's additional or extra
depreci-ati on-under section 10(2) (vi-a). The
set ~off _of |osses under section 24(2) and
al I owances in respect of unabsor bed
depreci ation bot h under section 10(2) (vi) and
10(2) (vi-a) ~would  not enter into t he

conput ati on _under section 15-C(3).

It is true that when the net result of
assessnment on the conmpany is taken there is
"nil, ‘profit and there m ght be no occasion at
all for the application of section 15-C.  But,
in our view, it does not followfromit that
on that ground the benefit of that section can
be denied to the shareholders if on a
conputation of the profits and gains of the
i ndustrial undertaki ng under

43 9

section 15-C(3), the conpany had nmade  profits
out of which dividends had been paid to its
shar ehol ders. Where the conpany has 'nil,’
profits under its final assessnent, the non-
application of " section 15-Cis not due the
fact that it nmade no profits and it /was not
entitled to the benefit of section’ 15-C(1).
But, in viewof the overall result of the
assessment, there is no need for the conpany
to claimexception under that provision, _as
there is no tax liability at—all. Viewed from
this angle, we consider that the sharehol ders
are entitled to take the position of -the
profits or gains of the conpany as conputed
under sub-section (3) of section 15-C and
subject to the limts provided by ~that sub-
section, and claimthe benefit under section

15-C(4)."
The opinion of the H gh Court that in conputing the profits
of an industrial wundertaking under s. 10, unabsor bed
depreciation for the previous years nust be ignored, is

inconsistent wth the plain terms of s. 10(2)(vi) proviso
(b). Again the assunption that the right to claimallowance
of unabsorbed depreciation arises out of s. 24(2) of the Act
is in our judgnent erroneous. Under the schene of s. 15-C
the profits or gains of an industrial undertaking nmust be
deternmi ned under and in the manner provided by s. 10 of the
I ncome-tax Act. For that purpose all the allowances under
sub-s. (2) nmust be taken into account, and the resultant
amount forms a conponent of the taxable profit. If by
proviso (b) tos. 10 (2) (vi) the unabsorbed depreciation of
the previous year is deened depreciation for the subsequent
year, there is no roomfor making any distinction between
the unabsorbed depreciation for the previous year and the
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depreciation for the current year. The right to appropriate
the profits towards the unabsorbed depreciation of the
previ ous year does not arise under s. 24 ( 1); it arises by
virtue of s. 10 (2) (vi) proviso (b)

We are also unable. to agree with the High Court that if an
i ndustri al undertaking has distributed di vi dend, the
sharehol ders will be entitled to exenption frompaynent of
tax on that dividend, even if the Conpany is not entitled to
claim exenption fromliability to pay tax under sub-s. (1)
of s. 15-C. The right of the shareholders to obtain the
benefit of exenption wunder s. 5-C(4) depends wupon the
Conpany obt ai ning the benefit of exenption under sub-s. (1)
of s. 15-C, for the exenption from paynment of tax on the
di vi dend received by the shareholders is adm ssible only in
that part of the profits or gains on which the tax is

not payabl e by the Conpany under sub-s. (1).

440

Section 24(2) proviso-(b) on which reliance was placed has,
in our judgnment, no application. That proviso enacts

"Provi ded that-

(b) where ~depreciation allowance is, under
cl ause (b) of the proviso to, clause (vi) of
sub-section (2) of section 10, also to be
carried forward, effect shall first be given to
the provisions of this sub-section."

Sub-section (2) of S. 24 deals with "the carry-forward of
| osses" and proviso (b) to S. 24(2) sets out the sequence in
which the 1losses carried forward and the  depreciation
al | owance whi ch renmai ns unabsorbed in the previous year are
to be allowed. Whether any practical effect nmay be given to
the ternms of proviso (b) to s. 24(2), in the viewwhich this
Court has taken in Conm ssioner of |Income-tax, Calcutta v.
Jaipuria China Clay Mnes (P) Ltd.(1) is a matter on which
we need express no opinion. If on-its plain terms, | proviso
(b) to s. 24(2) deals nmerely with priority and does not
convert what is unabsorbed depreciation of the previous year
which is deened to be depreciation for the current year’, -
into loss for the purpose of carry-forward," sub-s. (2) of
S. 24 proviso (b) presents no difficulty in the present
case.

This Court in Jaipuria China Clay Mnes’ case(l) held that
unabsor bed depreciati on of past years cannot be kept out™ of
accounts in determning the net incone of an assessee for a
particular vyear; it has to be set off against the profits

from other heads. In that case the assessee had for the
year 1952-53 a total business inconme of Rs. 14,000 odd and
the depreciation amounted to Rs. 5, 360. The assessee

conpany had a | arge dividend incones. The tax-payer claimnmed
that the unabsorbed depreciation of the previous year should
be deducted fromthe dividend incone and the total incone
liable to tax be reduced. The Incone-tax Officer -rejected
the claim This Court observed that the Income-tax Act
dr aws no distinction between the vari ous al | owances
mentioned in s. 10(2); they all have to be deducted fromthe
gross profits and gains of a business. Accordingly the
unabsorbed depreciation of the past years nmust be added to
the depreciation of the current year, and the aggregate of

the unabsorbed depreciation and the current year'’s
depreciation nmust be deducted fromthe total income of the
year relevant to the assessnment year in question. If the

profits do not wi pe out the depreciation, the profit and
| oss account would show a | oss. The Court further observed
that "carry-forward of depreciation is provided for" in s.
10(2) (vi), and s. 24(2) only deals with | osses other than
the | osses
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(1) 59 1.T.R 555.

441

due to depreciation. That decision clearly establishes that
depreciation in respect of a business has in the first
instance to be set off as an allowance against the profits
fromthe business, profession or vocation. | f the
depreci ati on exceeds the profits and there is no other incone
fromany other head, the depreciation may be carried forward
to the next year. |If, thereis a profit from sonme other
head, then the unabsorbed depreciation of a particular vyear
under the head "Profits and gains of the busi ness,

profession or vocation” will be set off against such other
i ncone.

In the case in hand, the Conpany had no other source of
i ncore. The depreciation allowance admssible in t he
assessment years exceeded-the business profits. The Conpany
had no taxable profit in the two years in question. The

Conmpany  could not claimexenption from payment of tax
provided /in s. 15-C (1); and no dividend having been
di stri buted out of the taxable profits there was no divi dend
attributable to that part of the profits which were exenpt
from tax in the 'hands of the sharehol ders. The answer to
the question submitted by the Tribunal is recorded in the

negati ve.
The appeal s nust therefore be allowed. Having regard to the
Crcunstances of the case, the Parties will bear their own

costs in this Court and in the H gh Court.
Appeal s allowed. "G C.
442




