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ACT:

I nconme-tax-Public charitable trust- Excnpti on- Test - I ndi an
I ncome-tax Act, 1922 (XI of 1922), S. 4(3)(i).

HEADNOTE:

The appellants were the trustees of a charity fund known as
The Charity Fund founded by Sir Sassoon David, Baronet of
Bonbay ". Clause 13 OF the deed of trust, after declaring
that the trustees should apply the net income for all or any
of the following purposes, nanely, (a) the relief and
benefit of the poor and indigent nenbers of Jewish ' or any
ot her community of Bonbay or other parts of India or of the
worl d either by nmaking paynents to themin cash or providing
themw th food and
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cl ot hes and/or |odging or residential quarters or in giving
education including scholarships to or setting them up in
life or in such other manner as to the said Trustees nay
seem proper or

(b) the institution maintenance and support —of hospitals
and school s, colleges or other educational institutions or
(c) the relief of any distress caused by the elenents of
nature such as famine, pestilence, fire, tenpest, flood,
eart hquake or any other such calamty or

(d) the care and protection of animals useful to mankind or
(e) the advancenent of religion or

(f) other purposes beneficial to the community not falling
under any of the foregoing purposes | added by way  of
provisos (i) that in applying the net income for the
purposes nentioned in sub-cl. (a) the trustees nust give
preference to the poor and indigent relations or nenbers of
the fanmily of Sir Sassoon David, including distant and
collateral relatives, (2) that for the said purpose the
trustees must apply not less than half of the incone for the
benefit of the nmenbers of the Jewish community of Bonbay
only, including the said relatives of Sir Sassoon David and
Jewi sh objects. The question for determinati on was whet her
the income fromthe trust fund was exenpt from taxation
under s. 4(3)(i) O the Indian Income-tax Act. The Hi gh
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Court canme to the conclusion that the trust fund could nut
be said to be held, wholly or partly, for religious or
charitabl e purposes involving an elenment of public wutility
and answered the question in the negative.

Hel d, that there could be no doubt that each one of the pri-
mary purposes nmentioned in the deed of trust, including the
one nentioned in sub-cl. (a), properly construed, involved
an elenent of public utility and thus they constituted a
valid charitable trust.

Although it was open to the trustees to spend the entire
i ncome for the purpose nentioned in sub-cl. (a), that could
not detract from the validity of the trust since the
relations or famly nenbers of the founder did not cone in
directly wunder any of the other purposes and could do so
only under sub-cl. (a) as preferential beneficiaries to be
selected from out of the class of primary beneficiaries
prescribed by it, in terms of the provisos.

The test of the validity of such a public charitable deed of
trust 'should  be whether or not at the prinary stage of
eligibility it could be said to possess that character.

In re Koettgan's WIIl Trusts, [1954] Ch. 252, applied.
Trustees of CGordhandas Govi ndram Family Charitable Trust v.
Commi ssioner of Incone-tax (Central), Bonbay, [1952] 21
I.T.R 231, distingui'shed-and held inapplicable.

The circunstance that in selecting the actual beneficiaries
925

from the primary class of beneficiaries under sub-cl. (a),
the trustees had to give preference under the provisos, to
the relations or nenbers of the famly of Sir Sassoon David,
could not therefore affect the public charitable trust
constituted under sub-cl. (a) and the incone fromthe trust
properties was entitled to exenption under S. 4(3)(i) O the
I ndi an | nconme-tax Act.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal No.396 of 1957.
Appeal fromthe Judgnent and Order dated the 21st™ February,
1956, of the Bombay High Court in I'ncone-tax Reference No.
32 of 1954.,

R J. Kolah, J. B. Dadachanji and S. N. Andley, for the
appel | ants.

K. N. Raj agopal Sastri and D. CGupta, for the respondent.
1959. May 5. The Judgnent of the Court was delivered by
DAS, C. J.-This 1is an appeal brought on a certificate
granted on Septenber 19, 1956, by the H gh Court of Bonbay
under s. 66(A)(2) of the Indian Incone Tax Act - (hereinafter
referred to as " the said Act ") against its worder ~ dated
February 21, 1956, in Inconme-tax Reference No. 32 of 1954
answering in the negative two questions of law referred to
it wunder s. 66(1l) of the said Act at the instance 'of the
appel | ant s.

The appellants are the trustees of a charity fund known as
The Charity Fund Founded by Sir Sassoon David, Baronet  of
Bonbay ". The said Sir Sassoon David, Bart. and four other
persons, who were holding certain securities of the value of
Rs. 24,25,000 for the purpose of charity and had been
applying the sane for and towards charitable purposes,
executed, on June 8, 1922, a Deed of Declaration of Trust
declaring that the said trust fund would be held by them on
trusts nore specifically therein nentioned. ause 13 of
the said deed, on the true construction of which depends the
answer to the referred questions, runs as follows: -

" 13. The Trust Fund shall be held by the Trustees upon the
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after providing for all necessary expenses in relation to
the nanagenent of the Trust Funds for all or any of the
foll owi ng purposes, that is to say,

(a) the relief and benefit of the poor and indigent nmenbers
of Jewi sh or any other community of Bonbay or other parts of
India or of the world either by making paynments to them in
cash or providing themw th food and cl othes and/or | odgi ng
or residential quarters or in giving education including
schol arships to or setting themup in life or in such other
manner as to the said Trustees nay seemproper or.........
(b) the institution maintenance and support of hospitals
and schools, <colleges or —other educational institutions

nature such as fam ne, pestilence, fire, tenpest, flood,
ear t hquake or any ot her such calamty

(d) the " care and protection of animals useful to nmankind

(e) the advancenent of religion or...................
(f) other purposes beneficial to the comunity not falling
under any of the foregoing purposes...................
Provi ded al ways that in applying the incone as aforesaid the

Trustees shall give preference to the  poor and indigent
relations or nmenbers of the family of the said Sir Sassoon
David, Bart., including therein distant and collatera

rel ations; provided further that in the application of the
income of the said Charitable Trust Fund the said Trustees
for the time being shall observe the foll owi ng ~proportions,
viz.: that not less than half the income of the said funds
shall at all tinmes be applied for the benefit of the nenbers
of the Jewish Conmunity of Bonbay only (including the
relations of Sir Sassoon David, Bart. as aforesaid) and
Jewi sh objects and particularly in-giving donations to the
menbers of the Jewi sh Community of Bonmbay on the anniversary
of the death of the said Sir Sassoon David, Bart. and his
wi fe Lady Hannah David which falls on the Twenty-second day
of June and the renmaining income for the benefit ~of al
persons and objects including Jewi sh persons and objects and
in

927

such proportions as the said Trustees mmy think proper
Provided further that if the income of the Trust Funds for
any year shall not be wholly applied during that year on the
Trusts aforesaid such surplus income may be carried forward
to the subsequent year or years and be applied as the incone

arising during that year or years. Provi ded  al so /that
during the |life-tine of Sir Sassoon David, Bart., ~in the
application of the said incone the Trustees shall have

regard to the wishes of the said Sir Sassoon David, | Bart.,
who shall also be entitled to direct if he so desires  that
the incone of the time being of the Trust-Funds or any part
thereof may be applied to such charitable object or objects
as the said Sir Sassoon David, Bart., shall direct and in
such case the Trustees shall so apply the inconme "

This Deed of Declaration of Trust was, on June 4, 1953,
regi stered under the Bonbay Public Trusts Act, 1950.

The Trust fund had been invested by the trustees in inter
alia 3 1/2% Governnent Securities. In the year 1930 a
certificate was issued by the Incone-tax Officer, A Wrd,
Bonbay, whereby the Reserve Bank of India was authorised not
to deduct at source the tax on the interest on the said
securities so held by the trustees. It was mentioned in the
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said certificate that it was to enure till its cancellation

In 1946 the 3 1/ 2% Governnent Securities were redeened by
the Governnment of India and were converted into 3% Con-
versi on Loan, 1946. Accordingly in February, 1948, the said
certificate of exenption was cancelled, as the securities
covered thereby had been redeemed by the Government. The
trustees thereupon asked for a fresh certificate of
exenption fromthe Incone-tax Officer, Bonbay Refund Circle
in respect of the 3% Conversion Loan, 1946. But the said
I ncome-tax O ficer refused to i ssue such certificate on the
ground that the income fromthe trust fund in question was
not exenpt fromtaxation under s. 4(3)(i) of the said Act
whi ch, at the material tine, was as follows:-

TACLY s
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(2) e

(3) Any income, -profits or ~gains falling with-in the
following classes shall not be included in total income of
the person receiving them -

(i) Any _incone, derived fromproperty held under trust or
other |egal obligation wholly for religious or charitable
purposes, and in the case of property so held in part only
for such purposes, the incone applied, or finally set apart
for application, thereto:

Upon the fact of the withholding of the certificate by the
Income-tax O ficer, Refund Circle, being intimated to the
Income-tax O ficer, A-V Ward, Bonbay, the latter Oficer
started proceedi ngs agai nst the appellants under s. 34 of
the said Act in respect of the assessment years 1944-45 to
1947- 48. He also started regular proceedings for the
assessment year 1948-49 and the succeedi ng years up to 1952-
53.

In the assessment proceedings for those nine years the
I ncome-tax O ficer took the view that the income from the
trust fund was not exenpt fromtaxation under s. 4(3)(i) and
accordingly he assessed the appellants for the first four
assessment years (1944-45 to 1947-48) on the ground that the
income for those years had escaped assessnent. He also
assessed the appellants to tax for the subsequent five years
(194849 to 1952-53). On appeal the Appellate Assistant
Conmi ssioner confirned the said assessnents. On  further
appeal by the appellants, the Income-tax Appellate Tribuna
set aside the assessnments for the first four years (1944-45
to 1947-48) holding that s. 34 had been wongly invoked, for
it was only a case of difference of opinion of one Income-
tax O ficer fromhis predecessor on the same set of  facts.
The department did not take any further steps.in the matter
and accepted that view of the Tribunal as regards. the
assessnments of those years and we are not in this ~appea
concerned with them As regards the assessnents for the
five years (1948-49 to 1952-53) the Tribunal wupheld the
deci sion of the Appellate Assistant
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Conmi ssi oner who had confirned the assessments made by the
I ncone-tax O ficer.

On application being nade by the appellants, under s. 66(1)
of the said Act, the Tribunal drew up a statenent of case
and referred two questions of law arising out of its order
to the H gh Court for its opinion. The said questions are
as follows : -

(1) Wiether the Trust property is held wholly for religious
or charitable purposes within the neaning of section 4(3)(i)
of the Indian Inconme-tax Act ?

(2) If the answer to question (1) is in the negative,
whether the trust property is held in part only for
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religious or charitable purposes ?

The said reference came up for hearing before the said High
Court and both the referred questions were answered in the
negati ve. The Hi gh Court, however, gave the appellants a
certificate of fitness for appeal to this Court and the
present appeal has been filed on the strength of such
certificate.

A perusal of cl. 13 of the deed shows that the trust fund is
declared to be held by the trustees upon trusts to apply the
net income thereof for all or any of the six purposes
enunerated therein. |t was conceded before the H gh Court-
and it has not been disputed before us-that if there was
nothing else in this clause, then each of these six purposes
woul d have to be upheld as a charitable purpose involving an
elenent of public wutility and consequently wthin the
protection of s. 4(3)(i). ~The fact that the trustees could
expend the net income on any of the six purposes to the
exclusioon of the other five purposes would not, it is also
conceded, / have namde the slightest difference in the natter
of such " exenmption fromincone-tax. For instance, if the
trustees —spent the net incone solely and wholly for the
pur poses- mentioned under sub-cl. (a) to the exclusion of
those nmentioned in sub-cls. (b) to (f)such income would
still be exenpt fromtaxation under s. 4(3)(i). The Hi gh
Court, however, took the view that cl. 13 should be read as
a whole along with the provisos -and that so read the trust
is primarily for the benefit of the relations or nmenmbers of
the famly 117
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of Sir Sassoon David, Bart. It is pointed out that in
applying the net incone for the purposes nentioned in sub-
cl. (a), the trustees are bound, under the first proviso, to
give preference to the poor and .indigent relations or
menbers of the fanmly of the said Sir Sassoon David, ' Bart.
including therein distant and collateral relations. The
second proviso, it is urged, makes it further clear that in
the application of the incone for the said purpose, the
trustees are enjoined to apply not |ess than half the incone
for the benefit of the nenmbers of the Jewish conmunity of
Bonbay only " including the relations of Sir Sassoon David,
Bart., as aforesaid " and the Jew sh objects. Enphasis is
laid on the words not less than half " as indicating that it
is permssible for the trustees to spend nore than half and
i ndeed the whole of the net income for the benefit~ of the
said relations or nenbers of the famly of the said Sassoon

David, Bart. It is also pointed out that, although the
remai ni ng i ncome, if any, has to be spent for the benefit of
all persons and objects including Jew sh persons and

objects, the trustees could, if they so wi shed,  spend the
sanme also for the relations or nenbers of the famly of Sir
Sassoon David, Bart. as Jew sh persons. The argunent, which
found favour wth the Hgh Court, is that the provisos
i npose a nmandatory obligation on the trustees (i) to  give
preference to the poor and indigent relations or nenbers  of
the famly of Sir Sassoon David, Bart. and (ii) to spend not
less than half the income, which may extend to the entire
incone, for the benefit of the relations or menbers of the
famly of Sir Sassoon David, Bart. The High Court points
out that in view of the |anguage of el. 13 of the deed read
as a whole, it is open to the trustees, without being guilty
of any breach of trust, to spend the entire net incone of
the trust fund for the purpose of giving relief to the poor
and indigent relations or nenbers of the family of the said
Sir Sassoon David, Bart., including therein the distant and
collateral relations and such being the position, the Hi gh
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Court came to the conclusion that it could not be said that
the property was held wholly or partly for religious or
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charitabl e purposes involving an el ement of public wutility.
The Hi gh Court accordingly held that the income from the
trust fund was not exempt fromtaxation under s. 4(3)(i) and
answered both the questions in the negative. The problem
before us is whether the Hgh Court was right in so
answering the questions.

In coming to the decision that it did, the H gh Court relied
on its own earlier decision in the case of Trustees of
CGor dhandas CGovi ndram Fanmi |y Charitable Trust v. Comm ssioner
of Inconme-tax (Central), Bonbay (1). The facts in that
case, however, were sonewhat different fromthe facts now
before us. In that case the trust was significantly enough
descri bed as " Gordhandas Govindram Fam |y Charitable Trust
". Clause 2 of that trust deed provided for the application
of tile net incone in giving help or relief to such poor
Vai shyas ~and ot her Hi ndoos as the trustees night consider
deserving of help in the nanner and to the extent specified
in the wsaid trust deed and subject to the conditions and
directions stated in the next follow ng clauses. Sub-clause
(a) of cl. 3 provided that Vaishya H ndoos who were nmenbers
of Seksaria fam |y should be preferred to poor Vaishyas not
belonging to the said famly. Mai ntenance had to be
provi ded under sub-cl. (b) for the poor nule descendants of
the settlor and  under sub-cl. (c) for the poor fenale
descendants of the settlor. Marriage expenses were provided
under sub-el. (d) for the poor male descendants. and under
sub-cl. (e) for the poor fenale descendants of the settlers
There were other subclauses providing for paynent of noney
to the poor nale or femal e descendants of the other ' nenbers
of the Seksaria family. |In the present judgnent now under
appeal , the H gh Court recognises that the particular | trust
they were dealing with in the earlier case " was a fairly
blatant illustration of a settlor trying to benefit his own
famly and his own relations " and states that in the
earlier <case it had pointed out " that the benefit to the

public was too remote and too illusory and accordingly held
that was

(1) [1952] 21 1.T.R 231
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not a trust which had for its object a general public
utility ". Such, however, cannot be said of the provisions

of the present Deed of Declaration of Trust. Under el. 13
the trustees are at liberty to hold the trust fund and to
apply the net income thereof for all or any of the six
pur poses nentioned therein. The relations or nenbers of the
famly of the said Sir Sassoon David, Bart., including
therein distant and collateral relations do not figure as
direct recipients of any benefit under sub-cls. (b) to (f)
and, therefore, in so far as those purposes are concerned
the trust certainly involves an elenment of public wutility.
W are not unmnaful of the fact that it is open to the
trustees to spend the net incone entirely for the purpose
referred to in sub-cl. (a) to the exclusion of the other
clauses. But the very fact that the relations or nmenbers of
the fanmily do not come in directly under any of those latter
sub-cl auses cannot be ignored, for they certainly have sone
bearing on the question as to who or what were the primary
objects of the trust as a whole. 1In the next place, the
purpose of sub-cl. (a) is the "relief and benefit of the
poor and indigent nmenbers of Jewi sh or any other community
of Bonbay or other parts of India or of the world ". It is
conceded by |earned counsel that this sub-clause clearly
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expresses a general charitable intention involving an
el ement of public utility. It follows, therefore, that sub-
cl.(a) constitutes a valid public charitable trust having as
its beneficiaries the several classes of persons referred to
t herei n. This is the first position. W then pass on to
the provisos. The first proviso opens with the words " in
applying the income as aforesaid ". This takes us back to

sub-cl. (a). The neaning of the proviso obviously is that
in applying the income for the purpose of sub-el. (a), the
trustees shall give preference to the poor and indigent

relations or nenbers of the famly of Sir Sassoon David,
Bart. The proviso does not operate independently but cones
into play only " in applying the inconme as aforesaid".. The
provision for giving preference involves the idea of
sel ection of some persons out of a bigger class envisaged in
subel. (a). The poor and indigent relations or nenbers of
933

the famly can claimto participate in the benefits under
the trust only if they conme within one of the severa
cl asses ‘enunerated in sub-el. (a). To take an extrene
exanple: If —a poor and indigent relation of Sir Sassoon
David, Bart. abjures the faith held by the Jewish comunity
and does not adopt any other faith and thus ceases to be a
menber of the Jewi sh conmunity but does not beconme a nenber
of any other conmunity, he will certainly not be entitled to
the benefits of sub-el. (a) although he is a poor and
indigent relation or nmenber of the family of Sir Sassoon
David, Bart. within the meaning of the first  proviso. In
other words, sub-cl. (a) prescribes the primary class of
beneficiaries out of which the actual beneficiaries are to
be selected by the application of the provisions of the
provisos, that is to say, by giving preference to the
relations or nmenbers of the famly of the said Sir Sassoon
David, Bart. The case of In re Koettgan's WIIl Trusts (1)
appears to us, on the facts, tobe nobre in point than the
case of Gordhandas Govi ndram Family Charity Trust case (2)
relied on by the High Court. |In the |ast nmentioned English
case the testatrix bequeathed her residuary estate upon
trust for the pronotion and furtherance of conmercial educa-
tion. The persons eligible as beneficiaries under the fund
were stated to be ,persons of either sex who are British
born subjects and who are desirous of educating thenselves
or obtaining tuition for a higher commercial career but
whose neans are insufficient or will not allow of their
obt ai ni ng such education or tuition at their own expense..."
The testatrix further directed that in selecting the
beneficiaries " it is ny wish that the ... trustees shal
gi ve preference to any enpl oyees of John Batt & Co. (London)
Ltd. or any nenbers of the famlies of such  enployees;
failing a sufficient nunber of beneficiaries under/ such
description then the persons eligible shall be any  persons
of British birth as the trustees may select provided that
the total incone to be available for benefiting the pre-
ferred beneficiaries shall not in anyone year be nore  than
75% of the total available inconme for that

(1) [1954] Ch. 252, 257.

(2) [1952] 21 I.T.R 231.
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year". It was held, on a construction of the will, that the
gift to the primary class fromwhich the trustees could
sel ect the beneficiaries contained the necessary el ement of
benefit to the public and that it was when that class was
ascertained that the wvalidity of the trust had to be
determ ned, so that the subsequent direction to prefer, as
to the 75% of the income, a limted class did not affect the
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validity of the trust which was accordingly a valid and
effective charitable trust. Referring to the first part of
the will Upjohn, J., at p. 257 said:-

" 1If the will concluded there, the trust would clearly be a
valid charitable trust, having regard to the adm ssion that
a gift for commercial education is for the advancement of
education.”

Then after stating that the next task was to nake a
selection fromthat primary class of eligible persons, the
| ear ned Judge conti nued: -

" It is only when one cones to make a selection from that
primary class that the enployees of John Batt & Co. and the
menbers of their famlies come into consideration, and the
guestion is, does that direction as to selection invalidate
the primary trust ? In_nmy judgnment it does not do so."
Further down he said:-

“I'n ny judgrment it is at the stage when the primary cl ass of
eligible persons is ascertained that the question of the
public nature of the trust arises and falls to be decided,
and it seens to ne that the will satisfies that requirenent
and that the trust is of a sufficiently public nature."

The | earned Judge then concl uded: -

" If, when selecting fromthat primary class the trustees
are directed to give a preference to the enployees of the
conpany and nenbers of their famlies, that cannot affect
the validity of the primary trust, it being quite wuncertain
whet her such persons will exhaust in-any year 75% On the
true construction of this will, that is not (as to 75%
primarily a trust for persons connected with John Batt &
Co., and the class of persons to benefit is not " confined
to them and in ny judgrment the trust containedin clauses 7
935

and 8 of the will of the testatrix is a valid charitable
trust."”

It is true that this is a judgment of a Single Judge but it
does not appear to have been departed fromor over ruled in
any subsequent case and appears to us to be based on 'sound
principl e. Applying this test, there can be no ‘question-
i ndeed it has been conceded that the earlier part of el. 13,
onmitting the provisos, constitutes a valid public charitable
trust. The circunmstance that in selecting the beneficiaries
under subel. (a) preference has to be given, wunder the
provisos, to the relations or nenbers of the famly of Sir
Sasoon David, Bart., cannot affect that public charitable
trust. In our judgnent, the facts of this case cone nearer
to the facts of the English case referred to above than to
the facts of the earlier decision of the Bormbay H gh Court
in Cordhandas Govindram Famly Charity Trust case (1). As
we have already stated the relations of nenbers of the
famly are clearly not the primary object contenplated by
sub-cls. (b) to (f). The first part of sub-cl. (a),
omitting the provisos, is not said to be too wi de or | vague
and unenforceable. The provision for giving preference to
the poor and indigent relations or the nmenbers of the famly
of Sir Sassoon David, Bart., cannot affect the public
charitable trust constituted under sub-cl. (a). In our
opinion the incone fromthe trust properties conmes wthin
the scope of s. 4(3)(i) and is, therefore, entitled to
exenption. Therefore the negative answer given by the Hi gh
Court to question No. | cannot be supported and that
guestion should be answered in the affirmative. In this
view of the matter, question No. 2 does not arise and needs
no answer. The result is that this appeal nust be allowed
and the question No. | must be answered in the affirmtive.
The appellants will have the costs of the reference in the
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Hi gh Court and of this appeal in this Court.
Appeal al | owed.

(1) [1952] 21 |I.T.R 231.
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