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ACT:

I ncome Tax Act, 196i--5. 77--Carry forward and set-off
of loss incurred in .any earlier year against incone of the
rel evant previous year--Conditions provided in cls. (a) and
(b) of s. 79 operate in the alternative, not cumul atively.

HEADNOTE:

The respondent - assessee which had suffered a | oss during
the assessnment year 1960-61, and whose share-holding had
undergone a change subsequently, clainmed a set-off | agai nst
the same in its assessnent for the year 1963-64, but the
Income-tax O ficer turned it down on the ground that s. 79
of the Income-tax Act, 1961 dis-entitled the assessee from
claimng such a set off since 51%of the voting power held
by persons on the |ast day of the year in which the | oss was
suffered was no |onger held by themon March-31, 1963. On
appeal, the Appellate Assistant Conmi ssioner ~held that
before the right to set off a loss could be denied to an
assessee, not only should there be a change in the persons
hol ding a voting power of not |ess than 51% but further the
change shoul d have been effected with a view to avoiding or
reducing the liability to tax. On appeal by the Revenue, the
Appel l ate Tribunal observed that the denial of the set off
of a loss incurred in an earlier year was subject to two
exceptions: (i) that the beneficial holding representing not
| ess than 51% of the voting power should not change / hands
between the last day of the year in which the “loss was
incurred and the |last day of the rel evant previous year, and
(ii) that any change in the share-hol ding should not  have
been effected with a viewto avoiding or reducing -any
liability to tax; that these two exceptions appli ed
i ndependently, and if either cane into play, the prohibition
contained in s. 79 against the setting off of a loss could
not be invoked by the Revenue. However, at the instance of
the assessee, the Tribunal referred the follow ng question
to the High Court for its opinion

"Whet her both the conditions nentioned in clause (a) and
clause (b) of s. 79 nust apply for disentitling the | oss of
a prior year being allowed as set off in accordance with the
substantive provisions of s. 79 of the Incone-tax Act,
1961?"
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The If Hi gh Court answered the question in favour of the
assessee, holding that even if a change in the voting power
of not |less than 51% between the two relevant dates has
taken place, for the Revenue to succeed, such change should
be effected with a view to avoiding or reducing any
liability to tax.
Di sm ssing the appeal
HELD: In our opinion, to avoid falling within the scope
of s. 79 it is sufficient for the assessee to show that the
case attracts either cl.(a) or cl.(b). If +the assessee
succeeds in doing so, he will be entitled to the benefit of
the provisions of the Incone Tax Act entitling himto <claim
a carry forward and set off | osses suffered by the conpany
in an earlier year or years against the incone of the
previ ous year. [820C DO
Section 79 “is an exceptionto the scheme enacted in
Chapter VI for the carry forward and setting off of a |oss
incurred in any earlier year against the incone of the
rel evant —previous year. The provision was enacted in the
I ncome-tax Act, 1961 for the first time in order to deny
that benefit to conpani es not being conpanies in which the
public are substantially interested. Onits plain ternms s.
79 provides that in the case of such conpanies, if a change
i n share-hol ding has taken place in a previous year, no |oss
incurred in any year prior to the previous year. shall be
carried forward or ' set off against the incone of the
previous year unless (a) both on the last day of the
previous year and on the |ast day of the year or  years in
which the 1loss was incurred the shares of the conpany
carrying not |less than 51 per cent of the voting power were
beneficially held by the same persons (b) the Incone-tax
Oficer is satisfied that the change inthe share | holding
was not effected with a viewto avoiding or reducing any
l[iability to tax. The question before us is whether the two
conditions operate cunulatively or in the alternative. 1In
other words, should both conditions exist together to
nullify the prohibition against carry forward and set of f of
the 1 oss? Upon careful consideration we are of opinion that
the conditions are intended to operate as alternative to one
another. If the terms of either cl. (a) or cl. (b) are
satisfied, the disqualification suffered by a conmpany. by
reason of a change in share-holding in the previous year, is
renoved, and the conpany is entitled to the benefit of the
provisions in Chapter VI relating to the carry forward and
set off of |osses. The benefit is available notwthstanding
the change in share-holding in the previous year, if shares
representing not |less than 51% of the voting power remain
beneficially held by the sane persons on the rel evant dates.
Simlarly, the benefit is available notw thstanding the
PG NO 816
change in shareholding in the previous year if the ' change
was not effected with a viewto avoiding or reducing any
liability to tax. [818F-H, 819A-D
Conmi ssoner of I ncone-t ax, Gujarat-111 V. Shr
Subhal axmi MIls Ltd., [1983] 143 I.T.R 863 and
Comm ssi oner of Income-tax v. Saravanabhava MIIs Pvt. Ltd.,
[ 1983] 1431 . T. R 856, approved.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: GCivil Appeal No. 1520 (NT)
of 1986.
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From the Judgnent and Order dated 10.8.1977 of the
Bonbay High Court in |I.T.R No. 34 of 1968.
V.S. Desai and Ms. A. Subhashini for the Appellant.

Harish Salve, Ms. A K Verma and Joel Peres for the
Respondent s.
The Judgrment of the Court was delivered by

PATHAK, CJ: This appeal by special leave is directed
agai nst the judgnent of the Bonbay Hi gh Court construing the
provisions of s. 79 of the Incone-tax Act, 1961 in favour of
t he assessee.

Three private linted conpanies, the Italindia Cotton
Co. (P) Ltd., who is the assessee before us, the India
Corporation (P) Ltd and the International Cotton (P) Ltd.
were controlled by three groups of share hol ders, who may be
described as the Chunilal Goup, the Babubhai G oup and the
Purushottam G oup. There was a change in the share hol ding
of the three conpanies during the accounting year ending 3 1
Mar ch, 1963. The Chunilal Guoup acquired controlling
interest /in India Corporation (P) Ltd., the Babubhai group
acquired " controlling interest in the assessee conmpany and
the Purushottam Goup acquired controlling interest in
International Cotton (P) Ltd

The assessee suffered'a loss in the accounting year
ending 31 March 1960, relevant to the assessnment year 1960-
61, in the amobunt of Rs.12,172. This was available for a set
off in a subsequent year. But having regard to the change in
the share hol ding of the assessee during the-accounting year
endi ng 31 March, 1963 rel evant to the assessment year 1964-
64,the question arose whether the assessee was entitled to
of carrying forward that | oss for the purpose of = conputing
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its assessable profits for that assessnent year. The | ncone-
tax Oficer held that s. 79 of the “Income-tax Act, 1961
disentitled the assessee fromclaining such a set off. He
said that 51%of the voting power held by persons on the
| ast day of the year in which the l'oss was suffered was no
longer held by themon 31 March, 1963. On appeal / by the
assessee, the Appellate Assistant Comm ssioner of I'ncone-tax
took a different view He held that before the right to set
off a loss could be denied to an assessee, not only should
there be a change in the persons holding a voting power of
not |ess than 51% but further the change should have -been

effected with a viewto avoiding or reducing the Iliability
to tax. The Revenue appealed to the Incone Tax Appellate
Tribunal. Upon an analysis of s. 79 the Tribunal observed

that the denial of the set off of a loss ‘incurred in an
earlier year was subject to two exceptions, the first being
that the beneficial holding representing not less than. 51%
of the voting power should not change hands between the | ast
day of the year in which the loss was incurred and the | ast
day of the rel evant previous year, and the second “exception
was that any change in the share-hol ding contenpl ated by the
parent provision should not have been effected with a view
to avoiding or reducing any liability to tax. According to
the Tribunal the two exceptions applied i ndependently, —and
if either canme into play the prohibition contained ins. 79
against the setting off of a |loss could not be invoked by
the Revenue. It appears to have been admitted before the
Tribunal that the assessee was not entitled to the benefit
of the first exception, and in the view which it took it
rendered no definite finding on whether the assessee fel
within the terns of the second exception .

At the instance of the assessee the Tribunal referred
the following question to the Bonmbay High Court for its
opi ni on:
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"Whet her both the conditions nmentioned in clause (a) and
clause (b) of s. 79 nust apply for disentitling the | oss of
a prior year being allowed as set off in accordance with the
substantive provisions of s. 79 of the Incone-tax Act,
1961?"

The High Court answered the question in favour of the
assessee. holding that even if a change in the voting power
of not less than 51% between the two relevant dates has
taken place, for the Revenue to succeed such change should
be effected with a view to avoiding or reducing any
l[iability to tax. It observed that as the Tribunal had not
considered the question whether the change in the voting
power had taken place with a viewto avoiding or reducing
any liability to tax that question shoul d now be deci ded by
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the Tribunal before the claimfor a set off could be finally
di sposed of. And now this appeal

Chapter VI of the lncone-tax Act, 1961 contai ns a numnber
of provisions entitling the assessee to the carry forward
and set off of a'loss suffered by him Section 70 provides
for the set off of a loss fromone source against incone
from another source under the sane head of income. Section
71 provides for the set off of a loss fromone head against
i ncone from anot her ‘head.” Section 72 entitles an assessee to
carry forward and set off a business |oss which could not be
set off wholly during the year in which it arose. Then
follow provisions relating to the setting off of |osses in
certain particular 'cases. Section 79, with which we are
concer ned, provides:

"Not wi t hst andi ng anything contained in this Chapter, where a
change in shareholding has taken place in a  previous
year in the case of a conpany, not being a conpany in which
the public are substantially interested, no loss ‘incurred
in any year prior to the previous year shall be ' carried
forward and set off against the incone of the previous year
unl ess- -

(a) on the last day of the previous year the shares of the
conpany carrying not less than fifty-one per cent of the
vot i ng power were beneficially held by per sons who
beneficially held shares of the conmpany carrying not |ess
than fifty-one per cent of the voting power on the |ast day
of the year or years in which the | oss was incurred; or

(b) the Income-tax O ficer is satisfied that the change in
the share-holding was not effected with a view to avoiding
or reducing any liability to tax."

Section 79 is an exception to the schene enacted in
Chapter VI for the carry forward and setting off of a |oss
incurred in any earlier year against the incone of. the
rel evant previous year. The provision was enacted in /the
I ncome-tax Act 1961 for the first time in order to deny that
benefit to conpani es not being conpanies in which the public
are substantially interested. On its plain terns s. 79
provides that in the case of such conpanies, if a change in
sharehol ding has taken place in a previous year, no . loss
incurred in any year prior to the previous year shall  be
carried forward or set off against the incone of the
previous year unless (a) both on the last day of the
previous year and on the last day of the year or years in
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which the 1loss was incurred the shares of the conpany
carrying not |l oss than 51 per cent of the voting power were
beneficially held by the same persons (b) the Incone-tax
Oficer is satisfied that the change in the share in hol ding
was not affected with a viewto avoiding or reducing any
liability to tax. The question before us is whether the two
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conditions operate cunulatively or in the alternative. 1In
other words, should both conditions exist together to
nullify the prohibition against carry forward and set off of
the 1 oss? Upon careful consideration we are of opinion that
the conditions are intended to operate as alternative to one
another. If the terms of either cl.(a) or «cl.(b) are
satisfied, the disqualification suffered by a conmpany, by
reason of a change in share-holding in the previous year, is
renoved, and the conpany is entitled to the benefit of the
provisions in Chapter VI relating to the carry forward and
set off of |osses. The benefit is available notw thstanding
the change in share- holding in the previous year, if shares
representing not less than 51% of the voting power remain
beneficially held by the sanme persons on the rel evant dates.
Simlarly, the benefit is available notw thstanding the
change in shareholding inthe previous year if the change
was not effected with a viewto avoiding or reducing any
liability to tax:

The object sought to be served by enacting section 79
appears to be to di scourage persons claimng a reduction of
their tax liability on the profits earned in conpani es which
had sustained |osses in earlier years. It was not unusua
for a group of persons to acquire a conpany, which had
suffered |osses in earlier years, in the expectation that
the conmpany would earn substantial profits after such
acquisition, and they would benefit by a reduction of the
tax liability on those profits on a set -off of |osses
carried forward fromearlier years before the acquisition
The acquisition of ‘a companyin such a case wuld be
effected by a change in its share holding and the contro
over the conpany coul d be ensured by securing the beneficia
ownership of shares carrying 51 per cent or~ nore of the
voting power. |If the change in share holding did not " result
in hol ding voting power of 51 per cent or it was established
that the shares of the conmpany carrying not less than 51
percent of the voting power were beneficially held by the
sanme persons, both on the | ast day of the previous year as
well as the last day of the year or years in which'the |oss
was incurred, it could be presuned that there was no change
in the control over the conpany, and the disqualification
i nposed on the conpany because of the change in -its share
hol di ng woul d stand renoved.

But there may be a change in the share-holding, and it
may result in a change of control of the conmpany. Yet every

PG NO 820
such change of shareholding need not fall wthin the
prohi bition. There can be a case where persons al ready ow ng
a shareholding carrying | ess than 51 percent of the voting
power in the conpany may enlarge their share-holding during
the previous year in order that control over the conpany may
pass to them Attenpts to acquire control over a conmpany by
controlling a majority of the share-hol ding are not unknown.
The acquisition of control over a company provides a source
of both direct and indirect financial benefit as well _as
power over its policies and activities. On the other side,
there can be a case where the change is affected with a view
to avoi ding or reducing some liability to tax. The change is
effected not for business or conmercial reasons but in order
that tax liability may be avoided or reduced. In that event,
the change in the share-holding will tend to bring about the
result which s. 79 was designed to prevent. In our opinion
to avoid falling within the scope of s. 79 it is sufficient
for the assessee to show that the case attracts either cl
(a) of «cl. (b). If the assessee succeeds in doing so, he
will be entitled to the benefit of the provisions of the
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Income Tax Act entitling himto claima carry forward and
set off |osses suffered by the conpany in an earlier year or
years against the inconme of the previous vyear. W are
fortified in our conclusion by the view expressed by the
Gujarat Hi gh Court in Conm ssioner of |Incone-tax, Cujarat-
[11 v. Shri Subhalaxm MIls Ltd., [1983] 143 |I.T.R 863 and
by the Madras Hi gh Court in Conm ssioner of Income-tax V.
Sar avanabhava MIlls Pvt Ltd.,[1983] |.T.R 856.

In our judgnent, the High Court is right in the view
taken by it and the appeal mnust be di smissed.

The appeal is disnmissed with costs.
H L C Appeal dism ssed




