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ACT:

Identification parade, object of-Prosecution |eading no
evidence to prove that the accused was kept "ba parda",
whet her an infirmty in favour of the accused-Ildentification
of Prisoners Act (Act XXXII1) of 1920.

Evi dence Act, (Act 1), 1872-Section 45-Opinion of experts,
rel evancy of-Fire Arns .identification, use ~of photographs
t hrough conpri sed m croscope.

HEADNOTE
The appellant was convicted of offences under Sections 302
(,on two counts), 307 and 460 |.P.C., and sentenced to death

by the trial court, for illegally entering a residentia
house and causing two nurders by shooting. He was noticed
by the deceased Natrajan’s w fe and nei ghbour, who

identified himin a test-parade. The High Court  confirned
the death sentence. The appellant, inter-alia, challenged
the propriety of his identification by the wtnesses, and
also the identification of the fire-arm used for -the
mur der s.

Di smi ssing the appeal, the Court.

HELD : 1. Identification parades have been in comon use for
a very long tine, for the object of placing a suspect in a
line up with other persons for identification is to find out
whet her he is the perpetrator of the crime. This is all the
nore necessary where the nane of the offender- is not
mentioned by those who claimto be eye wtnesses of the
i ncident but they claimthat although they did not know him
earlier, they could recall his features in sufficient
details and would be able to identify himif and when they
happened to see him The holding of a test identification
in such cases is as nuch in the interest of t he
investigating agency or the prosecution as in the interest
of the suspect or the accused. For while it enables the
investigating officer to ascertain the correctness or
ot herwi se of the claimof those witnesses who claimto have
seen the perpetrator of the crinme, and their capacity to
identify him and thereby fill the Zap in the investigation
regarding the identity of the culprit, it saves the suspect
or the accused fromthe sudden risk of being identified in
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the dock by the self same witnesses during the course of the
trial. The line up of the suspect in a test identification

parade is, therefore, a workable way of testing the nenory
and veracity of witnesses in such cases and has worked well
in actual practice. [703 A-D

(2) The argunent that the evidence regardi ng the hol ding of

a test identification parade would be of no consequence and
woul d suffer froma fatal defect if the prosecution has not
led any evidence to prove that the appellant was kept "ba
parda", is not correct. After referring to the decision in
Dhokal Singh and Anr. v. The State, |.L.R (1953) 3 Raj.
762, their Lordships approved of the view taken in State of
Raj asthan v. Ranjitha, A'l.R 1962, Raj 78 (FB) in which the
earlier decision in Dhokal Singh’s case was adequately
reexam ned. [701 H, 702, 703A]

(3) A conparison microscope-is the nost inmportant and nost-
widely wused scientificinstrument in conparing the crime
cartridge with “the test cartridge, but there has been
consi derable difference of opinion anpbngst investigators
regardi ng. these photographs in a court for the purpose of
illustrating the matching of the markings, and while it may
be that m croscopic photographs, when taken with the due
care and in the best of conditions, nay enable the evidence
to be placed on the record in a visible form a court would
not be justified in rejecting the opinion of an expert who
has exam ned the narki ngs under the conparison mcroscope
sinply for the reason that he has not thought it necessary
to take the photographs. [705 F- 706 A-B]
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The State of Cujarat v. Adam Fateh Mohnmed Umative & Os.,
[1971] 3 SCR 208, differentiated.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTI ON: Cri'mi nal Appeal No. 483 of
1976

Appeal by Special Leave fromthe Judgnment and Order  dated
the 19th February 1976 of the Madras Hi gh Court in Crl. A
No. 669/75 ,and Reference Trial No. 46 of 1975

Frank Anthony, S. C. Agarwal, P. Ramachandran, ~Aruneshwar
Gupta and Sushil Kumar for the Appellant.

A. P. Rangam for the Respondent.

The Judgrment of the Court was delivered by

SHI NGHAL,  J. This appeal by special l|eave is directed
agai nst the judgnment of the Madras Hi gh Court dated February
19, 1976, convicting appel |l ant Ramanat han of of fences wunder
section 302 (on two counts), section 307 and section 460 of
the Indian Penal Code, and section 27 of the Arms Act. The
Hi gh, Court has confirmed the sentence of death for the
of fences under- section 302, and has upheld the sentence of
i mprisonnent for life for the of fence under section 307, of
,rigorous inprisonnent for 10 years for the offence ‘under
section 460 and of rigorous inprisonnent for 3 years  for
the of fence under section 27 of the Arms-Act.

Nat araj an (deceased) who was a well to do yarn nmerchant of
Nagercoil wused to live there in his own house in Kunari
Colony. His wife Snt. Nagammal (P.W 1) used to live wth
himin that house. Their second son Varadarajan (deceased)
was 21 years old and was studying in fourth year in the
Medi cal College at Palayam Kottai. As Septenber 19, 1974
was Vi nayakchaturthi day, he took | eave of absence for a day
and cane to his father’s house in Nagercoil on Septemnber 18,
1974. On the followi ng day (Septenber 19, 1974) Natarajan
returned home fromhis shop, in his car, at about 9 p.m Hs
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driver parked the car in the compound of his house, |[|ocked
the gate of the conpound wall, delivered its key to Sm
Nagammal and went away. The other servants al so went away
at about 6 p.m as usual. Smt. Nagammal |ocked the outer
gate of her house as well as the grill door of the front
verandah. Natarajan, his wife Snt. Nagammual and their son
Varadarajan took their food at about 10 p.m Varadarajan
went to the office room which was adjacent to the bed room
of his parents, for study. Snm. Nagammal retired to. her
bed room and went to sleep. She woke up and went to the
bath room at about 1.30 a.m She saw that Varadarajan was
sl eeping on the cot which was there for the purpose in the
office room One |eaf of the door of that roomwas open at
that tine. Snt. Nagamal went back to her, bed room and
slept there |eaving one of the doors of her bed room open
A zero watt bul b was burning in her bed room

It is alleged that at about 2.30 a.m she heard a loud cry
fromthe direction of her son’s room and thought that he was
shouting /in his dream But she heard the sound of a shot
i medi ately thereafter. She woke up her husband Natarajan
and asked -himto go and | ook in
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Varadarajan’s room _Natarajan opened the door leading to
the drawi ng ball which was adjacent to his bed room St
Nagammal heard the sound of another gun shot. She went
towards the drawing ball and saw appellant Ramanathan
standing at a di stance of about 1-1/2 feet fromthe door of
the drawing hall and firing his pistol at her husband who
was standing near the eastern wi ndow of that room. Sm
Nagammal raised an alarm shouting "ayyo". Her husband noved
to catch the appellant who went near the western portion of
the drawing hall and fired at Snt. Nagamal . The shot
grazed her body just above her stonach. Nat ar aj an ' caught
hold of the hands of the appellant and there was a tussle
between them The appellant shot at Natarajan repeatedly.
Nat araj an fell down but rose up. He dashed agai nst the wal
of the drawing hall. Snt. Nagamal went to his rescue, and
the appellant shot at her stonach.  She turned to go to the
other roomto use the tel ephone but the appellant hit her
with the pistol on her head. The appellant then pressed the
head of her husband with his pistol and went towards the
front verandah. Snt. Nagammal again shouted " ayyo" ~ and
ran after him She put on the verandah lights and the front
light of her house and shouted "ayyo" and cried that the
thief was running away after shooting. She found that one
of the grill doors of the verandah was open at that tine.
The appellant ran through it, picked up a bag from near
Nat araj an’ s car, scal ed over the front conpound wall and ran
away on the road. Rajagopal (P.W 2) who was living in the
opposite house heard the reports of the shots and Snt
Nagamal ' s shouts and came running so quickly t hat
according to him he was able to see the appellant when he
was getting down fromthe front verandah of the house and
was scaling the conpound wan. Snt. Laxm, who lived near
Raj agopal ' s house, also reached there. They seat ed
Natarajan on a sofa in the drawing hall. Mithu (P.W 3) who
lived only three houses away and was a relation of
Nat araj an, also heard the shots and Sm. Naganmal’'s shout
for help and reached there. He imediately brought Dr.
Sanmson (P.W 13) at about 3.15 a.m He examined Varadarajan
on his cot in the roomand found that he had died. He went
to the drawing hall and found Natarajan sitting on a sofa
with gun shot injuries on his chest and some injuries on his
head. He was however not able to talk and was sitting wth
a "stunned appearance" and was bl eeding. Dr. Sanmson found
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that Smt. Naganmmal had al so received gun, shot injuries.
As it was a nedico-legal case, the matter was referred to
the Police and Mithu (P.W 3) took Natarajan and Sm
Nagammal in his car to the hospital of Dr. Bal asundram (P. W
14). First aid was given to Sm. Naganmal, while Natarajan
was taken to the operation room |Inspector Narayana Nair
(P.W 30) reached there and recorded the statenent (Ex. P
1) of Snt. Nagammual at about 4.30 a.m and registered the
case.

Snt . Naganmal narrated the incident in her aforesaid
statement (Ex P. 1) and specifically stated that the culprit
was aged 30 or 35 years, he appeared to be stout, and seened
to have a beard. She categorically recorded that although
his nane was not known to her, she could identify him "if
seen.
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Dr. Bal asundaram (P. W 14) x-rayed the injuries of Natarajan
and performed an operation. He gave bl ood transfusion and
i ntravenous fluids, but Natarajan succunbed to his injuries
on Septenber 24, 1974. Dr. Bal asundaram had examnmined the
injuries —of Sm. Nagammal (P.W (1) on Septenber 20, 1974
at about 4.30 a.m and found that two of her injuries had
been caused by a bullet, another injury by the grazing of a
bull et, and yet another injury by a hit with the butt-head
of a revolver. She was taken to the Governnent hospital on
Sept enber 24, 1974, but was brought back to Dr.
Bal asundaram s nursi ng honme and was di'scharged on Septenber
25, 1974.

I nvestigation of the case was taken up by Inspector Narayana
Nair (P.W 30). He found blood stains at several places on
the cenment floor of the front verandah and the roons of

Nat araj an’s house. He found three spent bullets in the
drawi ng hall and one in the bed room - He al so recovered the
lock which was |ying near the sofa of the drawing hall as
well as a screwdriver. He found some bullet narks also,

and prepared the inquest reports. He searched the house of
the appel | ant at Nagercoil on Septenber 20, 1974 at /10 p.m
after sending prior information to the Magistrate, but did
not find him there. He sent special search parties to
search for him Deputy Inspector of Police Balasubramani am
(P.W 26) searched for the appellant at several places .in
Madras from Septenber 28, 1974 to COctober 5, 1974, but did
not find him He traced himto several places in Delhi from
October 7, 1974 to October 19, 1974, but to no avail. He
learnt that the appellant was at Madras and | eft Nager coi
for Madras where he learnt that the appellant ~was in
Hyder abad. He reached Hyderabad on Novenber 11, 1974 and
learnt that the appellant was in-patient in Sarojini. Eye
Hospital, Hyderabad. He went there and arranged for/ his
di scharge fromthat hospital. He was ultimately arrested on
Novenber 14, 1974 by |nspector Sadasivan Nair (P.W-31). An
identification parade was held soon after, on Novermber 16,
1974, by Kanagasabapathy (P.W 27) Judicial- Mgistrate. lie
was correctly identified by Snt. Nagamal (P. W 1),
Raj agopal (P.W 2), Sanmraj (P.W 9) and Vasantha (P.W 10).
The Investigating Oficer took the help of the ballistics
expert also. Utimtely the appellant was charge-sheeted
and was tried and convicted as af oresaid.

It has been argued by M. Anthony, |earned counsel for the
appel lant, that Snmt. Nagammal (P.W 1) knew the appell ant
before the incident as he used to reside in Nagercoil and
there were civil and crimnal cases between him and her
husband. Qur attention has particularly been invited to the
copy of a notice sent by the appellant to Natarajan on
December 24 (26 ?), 1969, in which he had stated that when
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he cane to see him be was told by his wife that he
(Natarajan) had gone to Trivandrum that he would cone in
the night and that the would fix the price and conplete the
transaction of the property which was the bone of contention
between the appellant and the deceased. W find however
that when such a suggestion was nmade to Sm. Naganmal (P.W
1), she categorically denied having seen the appellant prior
to the date of the incident. She in fact stated that while
she had heard his name, she had not met him before the
i nci dent .

10- 315SC1578
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It has been argued, and has not been disputed, that the
aforesaid notice was not exhibited or proved during the
course of the trial, and does not really formpart of the
record. The High Court has, all the sane, taken the view
that even if it were assumed that Snt. Naganmal (P.W (1)
saw t he appel | ant on one occasion in Decenber, 1969, at her

house, . in the casual manner referred to in the notice, it
was quite likely that she did not note hisfeatures and
may not have renenbered them after a | apse of norethan

four years. Then there is the further fact that the
appel I ant hashinsel f stated that he did not even know t hat
her house was situated in Kumari Col ony;, Nagercoil. So if

that was the positionregarding his contact with the house
of the husband of Snt. Naganmal, the Hi gh Court cannot be
bl amed for arriving at the conclusionthat she did not know
the appellant at the tinme of the “incident  and had to
describe the assailant with reference to his physi ognony.

An ancillary argunent  has been made that as  Natarajan
(deceased) undoubtedly knew the appellant, the fact that he
did not name himto his wife Snmt. Nagamal (P.W 1), his
nei ghbour Raj agopal (P.W 2), his relation Mthuswanm . (P.W
3), Dr. Samson (P.W 13) or to Dr. Bal asundaram (P.W 14)

even though he died after four-days of the incident, is
sufficient to rule out the possibility that it was the
appel l ant who had conmmitted the nurders. It has al'so been

argued that if Natarajan could shout "ayyo" at |east once as
stated by his wife, he could as well shout his name at the
time when he saw himfor the first time, during the course
of the incident. W have gone through the statenents of al

these witnesses and we find that all of themwere questioned
in this respect and have given categorical answers. St
Nagammal (P.W 1) has stated that her husband was not able
to talk "on account of the shock". Rajagopal (P.W 2) has
stated that when he reached the house of the deceased, be
found that there was blood on the injuries which had been
caused to himby gun shots, "he was stupefied" and "did not
talk about anything". Wen he was cross-exam ned further

he stated that when he saw Natarajan for the first tine "he
was in a stupor" and that he did not say anything about the
person who had attacked him As the witness reached the
pl ace i medi ately on bearing the gun shots, so nmuch so that,
according to him he was able to see the appellant when he
was getting down fromthe front verandah of the house and
was scaling the conpound wall, his statenent is inportant
and fully corroborates the statement of Smt. Nagammual (P.W
1) Muthuswami (P.W 3) also reached the place of occurrence
soon after, on hearing the shouts of his aunt Sm. Nagamma
(P.W 1) He has stated that be asked Natarajan what had
happened, but he was in "a shock" and "never replied".
Mut huswami  (P. W 3) reached the house of Dr. Sanmson (P.W
13) at about 3.15 a.m and both of them returned to the
house of the deceased in about 5 or 7 minutes. Dr. Sanson
(P.W 13) has stated that he found Natarajan (deceased)
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sitting on a sofa-cumbed, he had gun shot injuries on his
chest and sonme injuries on his head, and that be was "not
able to talk to me" and was "sitting with a stunned
appearance’. The witness asked Natarajan what had happened,
but 'he did not reply. Then there is the statement of Dr.
Bal asundaram (P. W 14) who
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examined all the injuries of Natarajan at about 4.15, a.m
He has categorically stated that Natarajan was not in a
position to speak at that tine, and that he asked questions
to himbut "he could not respond". The witness has further
stated that Natarajan was unable to speak fromthe time of
his admission in his Nursing Hone, that he was not res-
ponding even to painful stinmuli even though he could sit,
and that the same condition continued till his death. The
witness denied the suggestion that Natarajan regai ned
consci ousness. and-was able to talk. He has stated that he
was "dazed" and even-though there was no serious injury on
his head, there may be other reasons for which he was not
able to  talk even though his centres of speech were not
affected. It would thus appear that the Hi gh Court has taken
all the relevant evidence into consideration in taking the
view that Natarajan was not able to name the appellant at
the time of the incident, or thereafter.

Dr. Natarajan (P/W 15), who was Professor of Forensic
Medi ci ne, per f or med t he postnmortem  exam nation on
Nat araj an’ s body. | He has nentioned the nunmerous injuries on
the dead body. |In particular, he has stated that the right
| obe of the lever was pale and cirrhotic with laceration in
the mddle of the right |obe and contusion —around. There
was another |laceration in the right |obe of the lever. The
4th rib was found cut and was absent. There was comunited
fracture of the 5th rib above the niddle portion with a
nunber of bits of the bone along with clots of blood, ' There
were fractures of the 6th and 8th ribs also and there was a
| ong contusion. Then there was another equally | ong
contusion on the right parietal pleura along with ri'lbs Nos.
1to 6 inthe mddle. There was a very |long contusion along
ribs 1 to 8 on the left side nmeasuring 20 cm x 6 cm in the
left parietal pleaura. The witness has stated the ~serious
condition of the lungs and has stated that Natarajan died of
haenmorrhagi ¢ shock resulting fromthe injuries sustained by
hi m The brain surface vessels had congested and the cut
sections of the brain disclosed patchial haenorrhages. The
injuries which were inflicted on Natarajan. were therefore
very serious, and we are unable to think that the H-gh Court
went wong in reading the evidence while arriving at its
finding that Natarajan was not in a positionto nane. his
assail ant.

It has further been argued in this connection that there was
no sufficient Iight which could enable Snt. Nagammal @ (P.W
1) and Rajagopal (P.W 2) to identify the appellant. ' It is

true that there was no light in the drawing hall, or in the
of fice room where Varadaraj an was sl eeping, or in the front
grill verandah fromwhich the appellant is alleged to have

broken into the house. Snt. Nagammal (P.W 1) and Raja-
gopal (P.W 2) have however stated that two mercury street
i ghts, each having two tubes, were burning in front of the
verandah, and it is not disputed that the distance between
them and the verandah was not nore than 29 feet.
Raj arathinam (P.W 8) has stated that he had put on the
street light switch on the preceding evening at 6.30 p.m

and that all the three street lights on Kumari Colony road
were burning. Moreover, Snt. Nagammal (P.W 1) has stated
that the street light was flowing through the half open
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front door of the drawing hall and that a white zero watt
bul b was burning in her bed room She has al so
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stated that there was a ventilator just above the w ndow of
the drawi ng hall through which the Iight was coming. As has
been stated, the verandah had a grill, and even if M.
Ant hony’s argument is accepted that the shutters of the
wi ndow of the drawi ng hall had been closed and the street
light did not pass through them the H gh Court cannot be
bl amed for hol ding that there was sufficient Iight to enable

Smt . Nagammal to see and notice the features of the
appel | ant .

An effort was made to argue that as Snt. Nagammal did not
mention in her statement Ex. P. | that her assailant was
wearing a turban, the description was quite insufficient and
shoul d have been rej ect ed. We have exam ned Sm

Nagamal 's statenment in"Ex. P. 1. She has stated that the
assail ant = was about 30 or 35 years old, he appeared to be
stout (hefty ?) and seened to have a beard. The Hi gh Court
has taken the view that the description was satisfactory,
and we see nojustification why it should be rejected nerely
because Sm. Naganmal did not state, at that time, that her
assailant was wearing a turban. Her explanation that she
could not make a nention-of the turban in Ex. P. | because
of "angui sh" cannot be said to be unsatisfactory. Then
there is the further fact that a mention had been nmade of
the turban even at the tine of the inquest report which was

drawn up, the same day. It would thus appear that when the
other description in Ex. P. 1 was quite satisfactory, it
could not have been rejected nerely because Snt. Naganmma

did not state that the assailant was wearing a turban.

The prosecution has exanined Smt. Nagammal (P.W 1) and
Raj agopal (P.W 2) as the nain wtnesses against the
appel l ant. W have nade a nmention of the description of the
assail ant given by Snt. Naganmal in her report Ex. P. 1 and
its reiteration in her statenent inthe trial court with the
further statenent that the assailant was wearing a turban at
the time of the incident. 1In both the statements she
claimed that she would be able to identify him  on /seeing
hi m As has been stated, there is no reason-to disbelieve
her statenent that she had not seen him on any earlier
occasion. The incident involved two nmurders, and the firing
of at least eight shots including the two which hit Snt-.
Nagammal from close proximity. Al that nmust have given
sufficient opportunity to Snt. Nagammal- to notice the
features of her assailant who was out to destroy her famly.
There was sufficient light to enable her to do so and it
therefore remained for the Investigating Oficer to arrange
for a test identification parade. W shall deal with /that
aspect of the evidence in a while.

Raj agopal (P.W 2) was the Vice Chairman of the “Nagercoi

Municipality and was living just across the road, at a
di stance of not nore than 40 feet fromthe house of the
deceased. He has stated that he immediately got wup on

hearing the two gun shots and put on the |light of his house.
He went and saw both in fro,-it and backward but could not
see anything at his house. He again went to bed. Two m nu-

tes later be heard 4 or 5 shots from Natarajan’s house. He
i Mmediately put on the light of the drawing ball of his
house and came to this front verandah. He heard Sm

Nagammal (P.W 1) raising an alarm and saw the appellant
getting down fromthe front varandah of her house,
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goi ng north, towards her car-shed and then scaling the front
conpound wall of her house and junping and running away
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towards the north of the main road. The witness did not
know t he appellant earlier, but he saw that he was having a
beard and had tied a circular turban. He clearly stated
that he could see himbecause of the tube lights and which
were burning at that tinme and the light in front of
Nat araj an’s varandah. The investigating Oficer therefore
Wanted to test his capacity for identification also, as soon
as the culprit was arrested.

It will be recalled that the appellant could be arrested
only on Novenber 14, 1974, and it is disputed that a test
identification parade was held soon after on Novenber 16,
1974. It cannot therefore be said that there was any del ay
in hol di ng the parade. The par ade was hel d by
Kanagasahapathy (P.W27), who was a Judicial Mgistrate at
Nager coi | . He has stated that he selected eleven under-
trial prisoners from the  sub-jail for the test
identification parade who were al nost of the sanme size and
conpl exion as the appellant, and that as the appellant was
having a slight beard, three of the selected wunder-tria
prisoners. were persons having slight beards "just like the
accused". It appears ~from-the  nenorandrum  of t he
identification parade that the persons who were mxed wth
the appellant were persons of the sane status (or position
inlife). The appellant was allowed to change his place (or
nunber) of each /occasion when a witness was called to
identify him The Magistrate has given all the details of
the identification parade and has stated that the appellant
was correctly identified by Snt. ~Naganmal. and Raj agopal
as well as by the tw other  wtnesses. No effective
argunent has been made why the evidence of the +Lest
identification parade should not have been believed by the
trial court and the Hi gh Court in these circunstances.

An attenpt was made to argue that the witnesses were able to
identify the appellant because hi s photograph had appeared
in a local newspaper on Novenber 16, 1974. Snt. Naganmma
(P.W1) has however stated that she was not in the habit of
reading a newspaper and did not even know about the
publication of any such issue. ‘Rajagopal (P.W2) was also
cross-examned in this respect and he has also stated that

he had not noticed any such publication. It cannot
therefore be said that the parade was a farce or was a got
up affair.

It has however been argued further that as only the
appel l ant was wearing a white dhoti and a white shirt, the
test identification parade was of no consequence and the
High Court erred in taking a contrary view It “may be
poi nted out that when such, a suggestion was made to the
Magi strate who held the test identification | parade, he
denied it, and it cannot be said that there was any / such
infirmty in the parade. There is also satisfactory
evidence to prove that the appellant was not- wearing
spectacles as his pair was given to another prisoner  before
the witnesses were called in for his identification.

M. Anthony has however argued that as the prosecution had
not |ed any evidence to prove that the appellant was kept ba
parda’, the test identification parade was of no consequence
because of that fatal infir-
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The appellant cannot therefore derive any benefit from the
decision in Dhokal Singh's case which has been adequately
re-examned in

Ranjita’s case

Identification parades have been in comobn use for a very
long tine, for the object of placing a suspect in aline up
with other persons for identification is to find out whether
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he is the perpetrator of the crine. This is all the nore
necessary where the nane of the offender is not nentioned by
those who claimto be eye witnesses of the incident but they
claimthat although they did not know himearlier they could
recall his features in sufficient details and would be able
to identify himif and when they happened to see him The
hol ding of a test identification in such cases is as nuch in
the interest of the investigating agency or the prosecution
as in the interest of the suspect or the accused. For while
it enables the investigating officer to ascertain the
correctness or otherwi se of the claimof those w tnesses who
claim to have seen the perpetrator of the crine and their
capacity to identify himand thereby fill the gap in the
i nvestigation regarding the identity of the culprit, it
saves the suspect or the, accused fromthe sudden risk of
being identified in the dock by the self same witnesses
during the course of the, trial. The line up of the suspect
in atest identification parade is a workable way of testing
the nenory and veracity of w tnesses in such cases and has
wor ked wel lin actual practice.

In the present case where there was satisfactory evidence to
prove that at least two of the wtnesses enmphatically
clainmed fromthe very beginning of the incident that they
bad noticed the culprit and had in fact described him and
had clainmed that they could identify him the holding of a
test identification parade was absolutely 'necessary. The
fact that such a parade was held within two days of the
arrest of the appellant, and was  held by a Judicia
Magi strate with all the necessary precautions and
arrangenents, |eaves no room for doubt trial the evidence of
the test identification was of considerable inportance. The
appel | ant knew about that evidence fromthe date the parade
was held, and if he wanted to denplish it, it was for himto
do so by effective cross-exam nation of the w tnesses and/or
by exam ning his/own wtnesses in rebuttal. As t he
appel l ant has not succeeded in doing so, it is futile to
contend that we should reject this inmportant piece of evi-
dence nerely because the prosecution did not |ead  evidence
of the nature referred to in Dhokal Singh's case (supra).
The trial court and the High Court have placed reliance on
the statements of Snt. Nagammal and  Raj agopal — and have
found that the identification parade was held "properly and
fairly". No satisfactory argunent has been advanced why we
should interfere with that finding.

it has next been argued that although the evidence of the
prosecuti on showed that eight shots were fired at the tine
of the incident, the High Court erred in .accepting the
opi nion of Rami ah (P.W23) who was the Fire Arnms Expert of
the Tam | nadu Forensic Science)’'-and Chem cal  Laboratory,
Madras, that all of themwere fired fromone and the sane
fire arm 1t has been urged that as no "enpties" were found
at the place of the incident, the eight shots could not have
been fired froma
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pistol and the expert’s opinion that they could have been
fired froma revol ver should not have been accepted as, even
according to him such revolvers with eight chanbers were
rare. It has also been argued that the evidence of the
expert could not have been accepted because he did not take
phot ographs for the purpose of conparing the |and and groove
mar ki ngs on the bullets and contended hinself by their com
pari son under a "conparison m croscope".

W do not think there is any real basis for this argument.
Even if it were assuned for the sake of argument that the
crime revolver bad only six chanbers and an eight-chanmber
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revolver was not available for the commssion of the
nurders, there was nothing to prevent the appellant from
rel oading the revolver after firing the first two shots on
hearing which Snt. Nagamal (P.W1) cane fromthreshold of
her bed room to the drawi ng hall. Ram ah (P.W23) has
stated that if the person using the revolver bad been an
expert, he would have required about a mnute to reload it.
The prosecution has | ed satisfactory evidence to prove that
the appellant was an expert who had taken regular training

in the use of firerms and had passed it with credit. [If it
would take a mnute for an expert to reload all the six
chanmbers, it would have taken less than that tinme in

replacing the two cartridges which were used in the first
two shots. As it is, the evidence on the record does not
exclude the possibility of such a reloading, and when an
assasin who has received-training in the use of firearm
trespasses at night into the house of his enemies with the
intention. of nmurdering them it would be quite natural for
him to replace the discharged cartridges. Mich would not
therefore turn on the questi on whet her the appellant used a
six or an_eight-chanber revolver in-the conmission of the
crime
In support of his argument regardi ng exam nati on under the
conparison mcroscope without the aid of  photographs, M.
Ant hony has pl aced reliance on The State of CGujarat v. Adam
Fat eh Mohnmed Umativa and others(2). In-that case the expert
did not take photographs of the misfired cartridges, and
adnmtted that the photographs were necessary for conparison
In that context this, Court nade a reference to Burrad’s,
"The identification of Firearns-and Forensic Ballistics",
3rd edition, 1956, page, 173, where it has been stated that
any evidence of identification Wich is unsupported by
phot ographs cannot be regarded as being anything norel than
an expression of opinion, and held-that it did not establish
that the test cartridges and the enpty cartridges were fired
from the sane weapon or that the msfired cartridge was
fired fromthe same weapon. That ‘was therefore a different
case which has decided on its own facts. It also appears
that there was no evidence in that case to show that the
comnpari son had been with the help of a conparison
m cr oscope. The evi dence of the expert therefore suffered
froman inherent infirmty and was not satisfactory.
Counsel for the appellant however tried to refer to sone
observati ons from Hatcher’s "Fi reamns I nvesti gation
I dentification and Evidence" for the purpose of showing the
i mportance of phot ography and the use of enl ar ged
phot ographs in such cases. Hatcher has devoted a whole
chapter to photography in investigation of firearnms crines
and
(1) [1971] 3 S.C.R 208.
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while discussing the history of firearns identification he
has poi nted out the reasons why consideration inportance was
given to, such photographs for the visual satisfaction  of
the Judge and the jury. But while referring to the
i mportance of photographs taken directly through t he
conpari son mcroscope, he has devoted a paragraph to the
decline in the use of mcro conparison photographs and has
gone on to state as follows, -
"There are al so photographic reasons for the
al nost  entire abandonnent of this nmethod of
presentation. Unfortunately, the | enses of a
canera do not adjust in the, way that the
human eye adjusts. The depth of field is ex-
trenely limted. Unlike the human eve a
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photographic filmhas far less tolerance to
vari ations in lighting. Phot ogr aphs are

al nost al ways unsatisfactory to the Expert who
has nade a positive comparison through the
m croscope. You photograph only what you can
see at one single tine. The canmera cannot
nove along the surface of bullets to pick up
identity after identity."

The position has been stated as follows in
section 178 (page 260) of Ehrlich and Jones,
"Phot ogr aphi ¢ Evi dence", 1967 edition., -
"Usual ly nore can be seen through a m croscope

than can be photographed through it. There
are several reasons for this superiority of
visual perception. In the first place, the

eye | ooki ng through a m croscope can scan the
field and change focus at different points of
the field. 1In, addition, the eye can see any
novenent present, and, with the aid of nenta
"filling in", “is able to perceive form and
det ai | t hat nmay not be recor ded
phot ogr aphi cal | y. Moreover, the lens system
of the m croscope produces- a curved fields;
this ~works out nicely for the eye since the
retina is curved, but does not work so well
phot ographically since the filmplane is flat.
Due to this latter defect, not all of the
field will be photographed to the same degree
of sharp focus, and sone distortion may be
produced in the photograph.”
It cannot therefore be doubted that a conparison ncroscope
is the nost inportant and nost wdely used scientific
instrument in conmparing the crime cartridge with the test
cartridge. Such mcroscope are of various types but. they
have been described as follows, in Volume | of Mathews’s
"Firarms ldentification" at page 38,-
"A conparison mcroscope consists essentially
of two conpound mi croscopes, having “identica
optical system so that they give the sane
magni fi cati on, connected by an optica
"bridge" containing a conbination -of prisms
such that by view ng two separate objects (one
under each mcroscope) through a single
eyepiece the two objects nmay be conpared by
bringing the inages of parts of each into
j uxt aposition."
It has further been stated that when the desired condition
is attained for purpose of conmparison, the bullets are said
to be "matched", and correct opinion can be given thereon.
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It is true that there his been considerable difference of
opi ni on amongst investigators regarding the \use of
phot ographs in a court for t he pur pose of
illustrating the matching of the markings, and while it —may
be that mcroscopic photographs, when taken with due care

and in the best of conditions, nmay enabl e the evidence to
be placed on the record in a visible form it cannot
be denied that a court would not be justified in

rejecting the opinion of an expert who has examned the
mar ki ngs under the conparison mcroscope sinply for the
reason that he has not thought it necessary to take the
phot ographs. It is therefore not possible for wus to
reject t he exi dence of Ramuiah (P.W 23) who has
categorically stated that he had conpared the l|and and
grovee markings on the bullets under a conparson m croscope,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 13

sinply because he did not think it necessary to take the
phot ogr aphs.
It has next been argued by M. Anthony that the

appel I ant coul d not possibly have conmitted the nurders
as he had witten a letter to the Magistrate informng
himthat he was involved in two motor-cycle accidents in

1948 and 1963, three car accidents in 1906, 1970 and 1974.
and had been injured in 1969 when a constable stanped on his
l eg, and had lost his vision in the accident etc. Reference
in this connection has also been nmade to the statenent of
the Investigating Oficer showing that the accused was
brought to the Court of Session by supporting him wth an
arm and to the fact that he found by the police in. the
Sarojini Eye Hospital after the present incident. W find
that a simlar argunment was urged for the consideration of
the trial court as well as the High Court, but it
was rejected for satisfactory reasons. Sreenivasan (P.W 16)
who was ‘the Inspector incharge of the Givilian Rifle
Training Centre, at Nagercoil, has stated that the appellant
was one of 'the nenbers of the Centre who received training
under him_from January 2, 1972 to March 12, 1972, and
passed the test having secured a high percentage of narks.
The witness has stated that the appellant was in a fit state
of health, that his vision was all right, and that he could
shoot the rifle by /triggering it only with his left hand. He
has further stated that the appellant used to take aim with
his left eye and press the trigger with his left forefinger
and that a person who knows bow to fire a rifle can also
fire a revolver. There is therefore no occasion for us to
re-examne the finding of thetw courts regarding the
ability of the appellant to commt the crines.

An attenpt has al so been nade to argue that there was no
justification for the High Court to take into consideration
the evidence) regarding the novenent of the appellant ' after
the occurrence and that be did not in fact abscond and his
statenment that he had gone to, Madras to see off Subramania
Thevar’s son on Septenber 20, 1974, as he was |eaving for
America, should have been accepted. This argunent is also
of no consequence in viewof the detailed statement of
Deputy I nspector Bal asubranmani an (P.W 26) who was placed on
special duty in the nonths of Septenber, COctober and
Noverber, 1974, to trace out the appellant. The prosecution
has exam ned some other wtnesses also regarding t he
noverrents of the appellant, but even the statenent  of
Bal asubr amani am (P. W 26) is sufficient to justify the  H gh
Court’s viewin the matter.
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The prosecution has | ed evidence to prove the notive for the
crime, and it has been argued that the Hi gh Court erred in
taking the view that the dispute in regard to the resale of
the coconut tope was a "burning issue" between the appel |l ant
and the deceased at the tine of the incident. Evenif the
other evidence on the record is left out of consideration,
there can be no doubt that the deceased had purchased the
coconut tope fromthe appellant’s brother and the appellant
was not only chall enging his possession but was pressing him
for a resale. The evidence relating to the civil and
crimnal cases between the parties justifies the conclusion
arrived at by the H gh Court which, we have no doubt is
essentially correct.

It has lastly been argued that although a nunmber of
fingerprints were obtained by the Investigating Oficer and
others, '"the H gh Court did not take into consideration the
fact that those prints did not conpare with the fingerprints
of the appellant. It has been pointed out that the Hi gh
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Court erred in thinking that the fingerprints of Varadarain
were got obtained by the police even though the inquest
report showed that the prints had been taken. It is true
that the, evidence on the record goes to show that a nunber
of fingerprints were obtained during the course of the
investigation, and it may well be that the identity of the
appel l ant could not be established on that basis, but that
could not be said to be enough to justify his acquittal when
there was overwhel mi ng evi dence against himto establish his
guilt.

It would thus appear that the |earned counsel for the
appel | ant has not been able to advance any such argument as
woul d justify this Court’s interference with the concurrent
findings of the trial court and the H gh Court against the
appel l ant. The appeal fails and is disnissed.

S R Appeal dism ssed
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