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ACT:

Payment of Bonus Act, 1965-Customary and contractua
bonus-1f excluded /by the Act-Anending Act 23 of 1976-Effect
of .

HEADNOTE:

The appellant mlls had been payi ng customary bonus to
its enployees for a nunber of years.  Consequent to the
amendnent of the Bonus Act, 1965 in 1976 by Act 23 of 1976
the managerment denied the customary bonus clainmed by the
wor kmen, whereupon the dispute regarding "customary bonus
for the year 1976" was referred by the State Governnent to
the Industrial Tribunal. The Managenent’s plea | that
customary bonus was no |onger ‘payable, in view of the
provisions of the 1976 Anmendnent, - was negatived by the
Tri bunal

In the appeal to this Court it was contended on behalf
of the appellant that the Bonus Act as anmended by Act 23 of
1976, annihilates all species of bonus including customary
and contractual bonus.

Di sm ssing the appeal
N

HELD: 1. The Bonus Act (1965) though a conplete code
was confined to profit-oriented bonus only. The other kinds
of bonus that have flourished in Indian industrial |aw have
been | eft uncovered by the Bonus Act. The |legislative
uni verse spanned by the said statute cannot therefore,
affect the rights and obligations belonging to a different
worl d or clains and conditions. [647-F]

2. The anending Act, 23 of 1976 amended the long title
of the Bonus Act to provide for the paynent of bonus "on the
basis of profits or on the basis of production or
productivity, and for matters connected therewith." The
i nference that flows therefrom is that customary or
contractual bonus goes beyond the pale of the anendi ng Act
whi ch nodifies the previous one by bringing within its range
bonus on the basis of production or productivity also.
[ 648G 6498B] .

3. Section 17 of the Bonus Act in express terns refers
to puja bonus and other customary bonus as available for
deduction from the bonus payabl e under the Act, thus nmaking
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a clear distinction between the bonus payabl e under the Act
and "puja bonus or other customary bonus". This section has
been left intact. So long as this section renains wthout
amendnment the inference is clear that the categories covered
by the Act, as anended, do not deal with custonmary bonus.
[ 649-(C

4. Section 31A relates to bonus |inked with production
or productivity in lieu of bonus based on profits. It speaks
not hi ng of the other kinds of bonus. [649-(F

5. The Bonus Act (1965) does not deal with custonmary
bonus and is confined to profit-based or productivity-based
bonus. The provisions of the Act have no say, on customary
bonus and cannot, therefore, be inconsistent therewth.
645
Conceptual |y, statutory bonus and customary bonus operate in
two fields and do not cash with each other. [649H 650A]

In the instant case, both parties have agreed that
t hr oughout, they have been dealing with customary bonus only
and whenever there has been a settlenent or agreenent it has
been not ' the source of the right but the quantification
thereof. The claimwas rooted in custombut quantified by
contract. It did not originate in any agreenent, but was
organi sed by it. The  custonmary bonus as clained is neither
impaired nor elimnated by the 1976 Anmendrment Act. [650 C,
Bl

Munbai  Kangar Sabha, Bonbay V. M S. Abdul bha
Fai zul | abhai & Ors. [1976] 3 SCR 591 at 608-609 & 612;
Sanghi Jeevaraj Ghewar Chand & O's. v. Secetary Madras
Chillies, Gains Kirana Merchants ~Wrkers’ Union and Anr.
[1969] 1 SCR 366; referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Cvil Appeal No. 1118 of
1978.

Appeal by Special Leave fromthe Order dated 12-5-1978
of the Second Industrial Tribunal, Wst Bengal in Case No.
VI11-169/77 G O No. 3000 IR dated 26-7-77

G B. Pai, R C Shah, S. R Agarwal, O P. Khaitan and
Praveen Kumar for the appellant.

M K Ramamurthi, D. T. Sen Gupta, S.- R Cupta and P
K. Chakravorti for Respondent No. 3.

M K Ramamurthi, and Ranesh C. Pathak for -the
I ntervener (The Bank of Tokyo Staff Association).

The Judgnent of the Court was delivered by

KRI SHNA | YER, J.-Industrial jurisprudence, based on the
val ues of social justice which is integral to. our
Constitution, has been built around several |egislations
enacted by Parliament, one of which is the Paynent of Bonus
Act, 1965, (the Bonus Act, for short). The bonus branch of
| abour |law, however, is not exhausted by this enactnent and
has been replenished by judge-made |aw, draw ng sustenance
frompractice and precedent, customand contract. Against
this backdrop, we have to state and assess the single issue
strenuously canvassed before us by the appel | ant - managenent
chall enging the award of the Industrial Tribunal and urging
that the Bonus Act, as anended by Act 23 of 1976,
anni hilates all species of bonus including customary and
contractual bonus. The claimof the Union of Workmen is for
customary bonus, the reference to industrial adjudication
relates to customary bonus, and the special |eave to appea
granted by this Court is confined to customary bonus as the
common basis and focuses on the sole | egal issue of negation
of that kind of bonus by virtue of the provisions of the
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anmendi ng Act 23 of 1976.
646

The matrix of minimal facts necessary to highlight the
l[imted controversy may lay bare the crucial issue we have
to decide. The appellant is a jute mll in Bengal enploying
several thousand workers but we are directly concerned here
with a dispute between the Managenent and the enpl oyees in
its head office. Certain indisputable facts, fundanental to
the case, nmke a useful beginning. Customary bonus has been
cl ai med, conceded and settled between the parties for |ong
years since the early sixties at least. Fromtime to tine,
this denand has been the subject of dispute and,
fortunately, of agreed solution right down to 1975. But in
1976-the year in which Art. 43A neking participation of
workers in Management of industries was nade a Directive
Principle in our Constitution-the Bonus Act was,
par adoxi cal | y, amended restricting workers claimto Bonus by
Act 23 ~of 1976 although much ‘of the curtailnent has been
cancel l ed 'by the next Amending Act, 1977. Anyway, the
changes ‘wrought by the 1976 amendnent enbol dened the
Managenment to deny the legality of Customary bonus clai ned
by the worknen. This conflict led to a reference by the
State Covernment to the Industrial Tribunal of the follow ng
di spute:

" CUSTOVARY BONUS FOR THE YEAR, 1976"

What is nmaterial to notice is that the demand and the
denial, the reference and the adjudication and, finally, the
special leave itself revolved round customary bonus. The
specific case of the Managenent was that customary bonus
could no | onger be payable, in view of the provisions of the
1976 anendnent. A statutory fatality was sought to be spelt
out of its provisions before the Tribunal and before us. W
enphasi ze this to exclude a hazy, though half-hearted plea
mentioned by Shri G B. Pai for the appellant that here the
bonus was based on agreenent and no agreenent as such coul d
avail in viewof s. 34, read with s. 31A, (as anmended by the
1976 Act). Apart from the law relied on, it is /sonewhat
starting that bonus paid by settlenent between the parties
gua customary bonus at |east since. 1962-63 (see page 4 of
the Paper Book) should be anathematized as untenable in
1976, suggesting that |abour |aw, viewed fromthe socia
justice angle, is making headway steadily backwards. Even
so, we will exam ne the |aw as the statute speaks.

The paynents over the years have been of custonmary
bonus. The denmand for 1976, which alone directly concerns
us, is also for customary bonus. The dispute referred is of
customary bonus. The |legal objection urged is to custonary
bonus. The award has upheld the tenability of customary

bonus. The special |eave petition conplained  about’  the
| egality of customary bonus and
647

the order granting |eave clinched the issue by treating the
di spute as one for customary bonus. Likew se, throughout,
the only defence of the managenment was the |ethal inpact on
customary or ot her bonus, save profit or productivity-based
bonus of Act 23 of 1976. So the sole question is the
soundness of the legicidal inpact of the 1976 amendnent on
the customary bonus claim which otherwise was valid and,
i ndeed, was honoured by the appellant by progressively
escal ating rates by agreement. This part of the narration
may be concl uded by excerpting the order granting |eave:

"M. Pai states on behalf of the petitioner-
Managenent that if they fail on the legal issue,
nanel y, because of the anendnent in the Bonus Act
customary bonus is not payable, then they will not ask
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for the trial of that issue on nerits and strai ghtway
they will pay the customary bonus they have been paying
as per the agreenent dated 20-3-1975. In view of this
undertaki ng we grant special |eave to appeal and even
if the appellants succeed in this appeal, they will not
ask for costs against the worknen concerned. "

The Bonus Act (1965) was a conplete code but was
confined to profit-oriented bonus only. Oher kinds of bonus
have flourished in Indian Industrial |aw and have been | eft
uncovered by the Bonus Act. The | egislative universe spanned
by the said statute cannot therefore affect the rights and
obligations belonging to a different world or clainms and
conditions. This has, \in the Mmnbai Kangar’'s case(1)
exhaustively dealt wth the anatony of the Bonus Act, its
functional scope its modalities and its operationa
frontiers to reach the following conclusion

"It is clear further. fromthe long title of the

Bonus Act of 1965 that it seeks to provide for bonus to

persons enployed 'in certain establishments -not in al

establishnents. Mreover, custonmary bonus does not
require —calculation ~of profits, allocable surplus,
because it is a payment founded on long usage and
justified often by spending on festivals and the Act
gi ves no guidance to fix the quantum of festival bonus;
nor does it expressly w sh awmay such a usage. The
conclusion seens to be fairly clear, unless we strain
judicial synmpathy countraryw se, that the Bonus Act
dealt with only profit bonus and matters connected
therewith and did not govern customary, traditional or
contractual bonus.
648

The end product of our study of the anatony and
other related factors is that the Bonus Act spreads the
canvas wi de to exhaust profit-based bonus but beyond
its frontiers is not void other cousin clains bearing
the caste nane 'bonus’ flourish-mniatures of other
colours ! The Act is. neither proscriptive nor
predi cative of other existences."

After dealing with Ghewar Chand s case(l), the Court
arrived at the final viewthat

"A discerning and concrete analysis of the scheme
of the Act and the reasoning of the Court |eaves us in
no doubt that it |eaves untouched custonary bonus."(2)

This ruling has our concurrence and, indeed, the
principal plea of Shri Pai, counsel for the appellant, is
that the effect of the 1976 amendi ng Act has been left open
in that decision and that is precisely the justification for
his subm ssion that the new provisions nullify all kinds of
clains of bonus except profit-or-productivity-based bonuses,
having regard to ss. 31A and 34A brought into the statute
Act .

Counsel made his goal -oriented subm ssions by taking us
through the new provisions. As we have stated earlier many
of the statutory nodifications brought about in 1976 in-the
then w sdom of Parlianent have been repealed and the
original position restored in 1977 by the later w sdom of
the new Parlianment. However, we are concerned only with the
import and effect of the few provisions incorporated by Act
23 of 1976. The fundanental fact which we nust reiterate is
that the Bonus Act before the 1976 anendnent had nothing to
say on bonus not oriented on profit. Wat then was the
departure made ? Did it travel beyond the broad territory of
the original statute and invade other forns of bonus ? Apart
fromthe clauses which we will presently deal with, a key to
the understandi ng of the changes is the long title. The | ong
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title of the Bonus Act was also anended in 1976 and the
substituted one runs thus:

"An Act to provide for the paynent of bonus to
persons enployed in certain establishnents on the basis
of profits or on the basis of production or
productivity and for matters connected therewith.”

The clear light that we glean fromthe newlong title
is contrary to the i ntent of Shri  Pai’s argunent.
Specifically, the new

649
long title purports to provide for the payment of bonus "on
the basis of profits or on the basis of production or
productivity and for nmatters connected therewith". The
enphatic inference flows. therefrom that customary or
contractual bonus goes beyond the pale of the anendi ng Act
whi ch nodifies the previous one by bringing within its range
bonus on the basis of ~production or productivity also.
Not hi ng~ nor e-unl ess the text expressly states to the
contrary. /It s inportant to renenber that s. 17 of the
Bonus Act' has been |left intact. That Section in express
terns refers to puja bonus and other customary bonus as
avai l abl e for deduction from the bonus payable under the
Act, thus naking a clear ~distinction between the bonus
payabl e under the Act and "puja" bonus or other customary
bonus. So long as this Section remains w'thout amendnent the
inference is clear that the categories covered by the Act,
as anended, did not deal with custonmary bonus

Strong reliance was placed by counsel for the appell ant
on new s. 31A read with substituted s. 34. It is proper to
read s. 34 at this stage:
"34. Subject to the provisions of section 31A, the
provi si ons of this Act shal | have ef f ect
not wi t hst andi ng anyt hi ng i nconsi st ent therewi th
contained in any other law for thetine being in force
or in the terms of any award, agreenment, settlenent or
contract of service."
The only changes that we notice as between this Section and
its predecessor are (i) that agreenents, settlenments and
contracts of service inconsistent with the provisions of the
Act regardl ess of whether they were nmade before 29th My,
1965 or after would now stand superseded; and (ii) s. 24
shal |l be subject to the provisions of s. 31A newy inserted.

We may strai ghtway di spose of the argunent based on s
31A. That relates to bonus linked wth production or
productivity in lieu of bonus based on profits. W are not
concerned with such a situation and we agree that in regard
to productivity bonus s. 31A shall have operation but it
speaks not hing about the other kinds of bonus and cannot,
therefore, be said to have the spin-off benefits clainmed by
the appellant. Simlarly, the submi ssion that all agreenents
i nconsistent with the Bonus Act shall becone inoperative
al so has no substance vis-a-vis customary bonus. The fall acy
is sinple. Once we agree-and this is incontestable nowthat
the Bonus Act (1965) does not deal with customary bonus and
is confined to profit-based or productivity-based bonus, the
provi sions of the Act have no say
650
on customary bonus and cannot, therefore, be inconsistent
therewith. Conceptually, statutory bonus and custonmary bonus
operate in two fields and do not clash with each other

We have reached the end of journey because the foca
point of the debate is as to whether customary bonus, as
clainmed in this case, is inmpaired or elimnated by the 1976
amendnent Act. Modreover, both parties have agreed that
t hroughout they have been dealing with customary bonus only
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and whenever there has been a settlenent or agreenent it has
been not the source of the right but the quantification
thereof. The claimwas rooted in custombut quantified by
contract. It did not originate in any agreenent, but was
organised by it. W are, therefore, satisfied that the
appeal nust fail

We shoul d have unhesitatingly directed costs to be paid
by the nmanagenent-appellant to the respondent-worknen; but
during the course of the hearing we were far fromi npressed
with the attitude taken up by the respondent. Wile the
merits of the matter have to be decided indifferent to such
factors, costs are discretionary and we are constrained to
di smss the appeal, directing both the parties to bear their
respective costs.
N. V. K. Appeal dism ssed.
651




