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Maha Si ngh and the appel |l ant Hardeep, father

and son respectively, have been prosecuted for

mur der of one Rajinder Singh. The Sessions Court on
trial of the case acquitted Maha Singh but convicted
the present appellant Hardeep  under Section 304
Part-1 | PC and sentenced himto undergo ri gorous

i mprisonnment for a period of three years and to pay
a fine of Rs.200/-, in default whereof ~further to
undergo rigorous inprisonnment for two nonths.

Aggri eved by the said order, Hardeep filed an

appeal to the High Court against his conviction and
sentence and the State of Punjab filed an appea

agai nst the acquittal of Maha Singh as well as

agai nst acquittal of Hardeep under Section 302 |IPC
in place whereof he had been convicted under Section
304 Part-1 IPC as indicated earlier. A revision was
al so preferred by Baljeet Sing against the said
order passed by the Sessions Court. The High Court
by order dated Septenber 20, 2000 all owed t he appea
of the State and convicted the appellant Hardeep
under Section 302 I PC and sentenced himto

i mprisonnent for life and inposed a fine of

Rs. 500/ - and in default whereof a further period of
two nonths rigorous inprisonnent. The appea
preferred by the State against the acquittal of Mha
Si ngh and one preferred by the present appell ant

agai nst his conviction, both have been di sm ssed.
The order of the High Court al so observed that
Crimnal Revision No.680 of 1992 al so stood di sposed
of .  The appel | ant Hardeep chal | enges the above said
order of his conviction in this appeal

We have heard the | earned counsel for the

appel l ant Ms. Avinish Ahlawat, and also M. Ja
Prakash Dhanda appearing for the State as well as
M. Ravindra Bana appearing for respondent no.2. W
have al so perused the record of the case.
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The prosecution case is that the appell ant

Har deep had taken a | oan of Rs.250/- fromthe
deceased Rajinder Singh. On 28.2.1991 while
celebrating the festival of Holi, Rajinder Singh
asked Hardeep to repay the |l oan anpunt. Hardeep is
said to have taken ill of it resulting in a quarre
bet ween Hardeep and Rajinder Singh, which, however,
subsi ded on intervention of PW8 Shansher Singh
The prosecution case further is that Hardeep said
that he would clear the account within three or four
days. According to PW3 Baljit Singh, the deceased
Raj i nder Singh told himabout the quarrel that had
taken place on the Holi day upon which Baljit Singh
appr oached Maha Singh, the father of Hardeep and
told himthat Hardeep shoul d pay back the ampount of
Rs. 250/ - to Rajinder Singh. Maha Singh, however, is
said to have sided with his son. According to PW3
Baljit /Singh, he had also inforned Maha Si ngh about
the quarrel which had taken place between Rajinder
Si ngh and Hardeep a few days earlier in the presence
of Shamsher Singh. This constitutes the notive for
Hardeep to conmit the rmurder of Rajinder Singh as
per the prosecution case.

The incident in question took place on 4.3.1991

at about 8.30 in the norning in village Mhnoodpur
police station Gohana, District Sonepat.  According
to PW3 Baljit Singh, the brother of the deceased,
he was returning to his bethak after answering the
call of nature, as he reached near the house of Mha
Si ngh, he saw his brother going towards Johar taking
his cattle when Maha Singh and Hardeep cane from
their cattle shed and pounced upon Raji nder Singh
Maha Singh is alleged to have caught hold of
Raj i nder Singh from behind and Hardeep gave knife
blows on the left side of the flank of Rajinder
Singh. The accused persons ran away after striking
the knife blows and Rajinder Singh fell down and
died on the spot. On the alarmraised by Rajinder
Singh "Mar Dia Mar Dia" PW5 Bijender and PW6 Azad
Si ngh had al so arrived and seen the occurrence.

PW 3 Bal jeet Singh, |eaving PW5 Bijender and

PW6 Azad Singh at the spot with the dead body of
Raj i nder Singh, proceeded to police station Gohana
to lodge the report. He went by a three wheeler

On way, however, he net PW10 Kali Ram ASI of police
station Gohana at Mehnoodpur crossing at about 10. 00
a.m PW10 Kali Ram ASI recorded the statenment of
PW3 Baljit Singh at Mehmoodpur turning itself and
sent the witten report to the police station at
about 10.45 a.m, whereafter he proceeded to the
spot. Before |eaving Mehnmoodpur, he |eft
instructions to call the photographer at the spot
for taking photographs of the dead body. After

i nterrogating w tnesses under Section 161 Cr.P.C.,
PW 10 Kali Ram ASI conpleted the other formalities
of the investigation and filed the charge-sheet

agai nst Hardeep and Maha Singh. It may be nentioned
here that a special report was nade available to the
SDM Gohana around 2.25 p.m though he was avail abl e
in Gohana itself.

The prosecution had examned PW3 Baljit Singh
PW5 Bijender and PW6 Azad Singh as three eye-
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witnesses to the incident. Baljit Singh is the rea
brot her of the deceased Rajinder Singh, Azad Singh
is their Bhanja, Bijender is their cousin being the
son of their real uncle Mansa Ram as per the
statement of PW3 Baljit Singh. PWB8 Shansher Singh
is witness of notive in whose presence the dispute
is said to have taken place between Rajinder Singh
and Hardeep. Shansher Singh is al so nephew of
Baljit Singh being son of his another real brother
Karan Singh. PW10 is the investigating Oficer,
nanely, Kali Ram ASlI, Gohana. PW4 Dr. C. D. Sharnm,
Medi cal Officer, Cvil Hospital, Gohana conducted
the post-nortem exani nation of the dead body of
Raj i nder Singh and found an incised wound 4.9 cns X
1.8 cmover front of left side of chest. Its nmedia
end was 6.1 cns frommidsternal |line and the latera
end was 7.2 cns inferanedial to left nipple. He
found yet ~another incised wound 1.2 cmx .4 cm
nuscl e deep over front of left forearm 9.6 cns above
left elbow.~ In the opinion of the doctor injury
no.1 was sufficient to cause death within 5 to 10
mnutes in the normal course of the nature. PW1
Jagdi sh Chander is the photographer who had taken
phot ographs of the dead body. Apart fromthe above
noted w tnesses, sone other formal wi tnesses were
exam ned, who are in all eleven in nunber.

So far the defence is concerned, according to

the statement of the accused under Section 313
Cr.P.C. and fromthe suggestions nade to the

wi tnesses is that he has been falsely inplicated in
the case due to ill-will entertained by the
conpl ai nant and the menbers of his famly and
further it is their case that Rajinder Singh had
many reasons to have several enem es who may have
committed the nurder sometine in the wee hours,

whi ch was not wi tnessed by anyone and the dead body
havi ng been found lying in the norning, the matter
had been reported to the police after the due

consul tations involving the appellant and his father
both. Apart fromthe other suggestions made, it has
been suggested to PW3 in the end of the cross-

exam nation reply whereof is quoted bel ow

"It is incorrect to suggest that in

the early hours of 4.3.1991 we found the
dead body of Rajinder Singh lying in the
street. It is also incorrect to suggest
that first of all we tried to nmake inquiry
oursel ves about the murder and then | went
to Gohana and consulted ny brother Raj

Si ngh and then in consultation and

del i berations with hi mbecause of

i nfl uence on the police, made out the case
agai nst the accused on account of "

A simlar suggestion was made to Bijender that

mur der took place sonetime in the night and detected
after the day break. It being a blind nurder the
accused persons have been falsely inplicated.

The Trial Court while believing the prosecution
case and the eye-w tnesses, convicted the present
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appel | ant Hardeep under Section 304 Part-1 |PC but
acquitted Maha Singh holding that he was fal sely
inplicated in the case. The High Court upheld the
convi ction of the appellant but converted it to
under Section 302 IPC. It also maintained the
acquittal of Maha Singh. But we find that the Hi gh
Court hardly tried to consider the nmerit of the case
but mechanically observed that there was no reason
tointerfere with the findings of the |ower court.
Learned counsel for the appellant has inter alia
vehement|ly urged that the evidence of the sane

wi t nesses who had equally inplicated Maha Singh
could not be basis of the conviction of the
appel l ant once it was found that Maha Singh was
falsely inplicated in the case. In the later part
of the order of the Trial Court no doubt it is
observed that benefit of doubt was being given to
Maha Singh but the finding as recorded by the Tria
Court are to the follow ng effect

"So far Maha Singh accusedis

concerned, he was neither a party to said
advance nor a guarantor of his son Hardeep
Mor eover, the circunstances of the case do
not show that on 4,3.1991 he shoul d have

al so hel ped Hardeep his son in inflicting
only one stab would on the person of
Raj i nder Singh, which Rajinder Singh alone
could do hinmself in tw nkling of ‘an eye.
According to the prosecuti on Maha Si ngh had
taken Rajinder Singh in-his enbrace from
hi s back and Hardeep accused gave a knife
bl ow on the left hand side flank of
Raj i nder Singh by standing in front of the
deceased. If this is taken to be true for
argunents sake in that eventuality Mha
Sing could not escape an injury on his

per son when Hardeep had gi ven a knife bl ow
to Rajinder Singh because Rajinder Singh
had al so sustained one scratch i.e.
superficial wound on his left armfromthe
knife which resulted in injury no.1 on the
person of Rajinder Singh, as is evident
fromthe nedical evidence and also fromthe
statenment of Bijender Singh PW Therefore,
it appears that Maha Singh has been roped
in this case falsely so that he may not
pursue the case of his only son to save him
inthis case. It nay be nentioned here
that in India generally there is a tendency
to rope in an innocent person also with the
guilty one, and invol venent of Maha Si ngh
accused in this case appears to be the
result of the tendency.”

At anot her place the Trial Court observed, on

his attention being drawn to the fact that
phot ogr apher had reached the spot at 9.00 a. m
whereas according to the Investigating Oficer ASI
Kali Ram the photographer was sent for at 10.30
a.m, it cannot be a ground to believe the defence
version that the crime was commtted in the dark
hours and the accused persons were inplicated after
consultation and in so far it related to the

subm ssion regarding delay in lodging the FIR it
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has been observed that only requirenent would be to
scrutinise the evidence of prosecution w tnesses
with care and caution.

In the background of what has been indicated

above, we may now proceed to consider the
subm ssi ons nmade by | earned counsel for the
appel l ant Ms. Avinish Ahlawat on nerit. |In this
connection it may be observed, in the crimnal cases
the Court cannot proceed to consider the evidence of
the prosecution wi tnesses in a nechanical way. The
broad features of the prosecution case, the
probabilities and normal course of human conduct of
a prudent person are sone of the factors which are
al ways kept in nmind while evaluating the nerit of
the case. No fixed fornula can be adopted that in
case sone of the accused persons inplicated by the
eye-w tnesses have been acquitted, therefore, others
nust al so be necessarily acquitted nor that

what ever ‘bethe facts and circunstances of the case
but in case an eye-witness states to have seen the
occurrence sans contradictions in his own statenent,
nmust al ways be believed and acted upon. More
particul arly, where the circunstances warrant
application of due/care and caution in appreciating
the statenents of the witnesses, as inthis case
observed by the Trial Court itself, _coupledwth
the fact that all the w tnesses with no exception
are related inter-se and to the deceased.

For the purposes of proving the notive to

conmit the crinme, the episode which occurred on
28.2.1991, the only w tness which the prosecution
could get hold of is none-el se but PW8 Shansher

Si ngh, who happens to be the son of brother of the
deceased and the conpl ai nant Baljit Si ngh

Normal Iy, at the tinme the Holi is being celebrated,
quite a good nunber of people will be avail able.
Next, the Trial Court has rightly observed that
father of the appellant woul d hardly have any
occasion to join his son in conmnm ssion of murder of
Raj i nder Singh for the reason that Hardeep did not
want to pay back the amount borrowed by himfrom
Raji nder Singh. It is not that father and son could
never join in conm ssion of crines but normal |y
those woul d be the cases where there may be sone
fam ly property disputes or any kind of party band
between two rival groups or rioting or the incident
of like nature. It appears highly inprobable that
Maha Si ngh woul d catch hold of the deceased from
behind to facilitate his son to stab himright on
the chest, for the only reason that Rajinder Singh
want ed repaynment of Rs.250/- advanced by himto

Har deep. Nothing seens to have taken place between
28.2.1991 when quarrel taken place between Hardeep
and Rajinder Singh and 4.3.1991 when the incident
occurred. |t does not appeal to the reason that for
this kind of a dispute the father will allow his son
to commt nmurder at the young age when he has only
passed out high school and get his son condemmed for
whole Iife. W then find that all the three eye-

wi tnesses are closely related as indicated earlier

We find that according to the PW5 Bijender, he
was tal king to Azad Singh at about 8.30 a.m when
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they heard the alarmraised by Rajinder Singh "Mar
Diya Mar Diya". They were about 200/250 feet away
fromthe place of incident. He further states that
at the tinme Maha Singh had caught hold of Rajinder
Si ngh from behi nd, they were about 20 feet away from
them This statement makes their presence at the
crucial time, doubtful. According to the nedica
report virtually there is only one injury on chest,
besi des other on the palm which would not take any
time to be inflicted and it has rightly been
observed by the Trial Court that injury may have
been caused in tw nkling of an eye. The victim had
raised an alarm "Mar Diya Mar Diya" that is to say
after the assault had taken place, it at |east casts
serious doubt about the presence of the wi tnesses at
the time of the assault. It is to be kept in mind
that their testinony is to be scrutinised with
cauti on due to the background indicated earlier
particular for roping in of the father of the
appel | ant', Maha Singh who has been acquitted.

Next we cone to the question about the tine of

the incident and it nmay have to be seen as to
whether it is possible to hold without any shadow
of doubt that the time of incident is 8.30 a.m as
al l eged by the prosecution. |In this connection, it
is to be noted that according to the statenent of
PW3 Baljit Singh, he had proceeded for the police
station Gohana fromthe spot where the incident had
taken place at 8.30 a.mand dead body was |ying,

| eaving behind the PW5 and PW6, nanely, Bijender
and Azad Singh. The distance of the police station
is about 6 kilonmeters. PW3 Baljit Singh had gone
to the police station by a three wheeler. He
happened to meet PW10 Kali Ram ~ASl, police station
Gohana on the way at Mehmoodpur turning. It was at
about 10.00 a.m that PW3 and PW10 net there. PW
10 Kali Ram ASI had recorded his statenent at 10.30
a.m Normally, it would not take nore that 15 to 20
mnutes to travel the distance by a three wheeler
bet ween t he place of occurrence and Mehnoodpur

whi ch may be hardly 5 kiloneters or |ess. But
unusually it took about 1-and a half hours for PW3
to cover the distance. It is then to be noted that
PW10 Kali Ram after witing the statenent of PW3
Baljit Singh sent the report to the police station
at 10.45 a.m leaving instructions to fetch the
phot ogr apher for taking photographs of the dead body
at the spot. In this way, in the nornmal course the
phot ogr apher shoul d have reached the spot well after
or around 11.30 a.m, as he must have been informed
by soneone and then he woul d have proceeded for the
pl ace of occurrence. PW1 Jagdi sh Chander, the

phot ographer on the other hand tells a different
story. According to himhe got instructions to go
to the spot at 8.30 a.m A police jeep had gone to
take himto the spot fromhis house by which he
arrived there at about 9.00 aam On his arrival he
found PW10 Kali Ram ASI at the spot. According to
the prosecution case as put forward at the tine a
police vehicle was sent to bring the photographer at
8.30 a.m, at that time the incident should have
been taking place in the village. Further the
report was taken down at 10.30 a.m and thereafter

it was sent to the police station but before that
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time the photographer was instructed to go to the
spot for taking the photographs. The prosecution
did not choose to cross exam ne the photographer

who has indicated the tinme of arrival of the police
jeep at his place to take himto the spot as 8. 30
a.m Al that enmerges fromthe facts indicated
above is that, there is an effort to nmake up for the
time to nake it appear that the incident occurred
at 8.30 aam It is certain by the staterment of the
PW3 that he had started by three wheeler at 8.30
a.m for lodging the report and ASI had met him at
Mehmoodpur turning. 1In the usual course, he may
arrived at the police station before 9.00 a.m as
the distant is only 6 kiloneters. This discrepancy
| ends support to the suggestions nade by the defence
that the incident took place sonetines in the wee
hours of the darkness before the day break and
nobody coul d see the incident, therefore, all this
time was consunmed and utilised to inplicate the
father and son both. It is true, as observed by the
Trial Court every contradiction or discrepancy may
not necessarily be fatal~ to the prosecution case
but it all depends on-the facts and circunstances of
the case, such di screpancies and contradictions have
to be seen in the background of probabilities of the
prosecution story and veracity of the prosecution

wi tnesses. | n case evidence of prosecution

wi t nesses i s above board and uni npeachabl e and
inspires confidence, \in that event  discrepancies
and contradictions here and there may have no val ue
at all but in the case in hand we find that there is
finding of false inplication of Maha Si ngh the
father of the present appellant. This itself

i mpairs their character as uni npeachabl e w t nesses
nore so in view of glaring contradictions with the
statement of PW1 Jagdi sh. Again we find that none
but only the brother, the nephew the bhanja and the
cousin all within first degree of relationship had
been exam ned on the points of naterial facts of the
case. Even for the purposes of proving the fact of
notive they had to rely on the evidence of a wtness
fromtheir owm famly, nanmely, PWS8 Shansher Singh
who is nephew of the conplainant and the deceased.

If all links and |inbs of the prosecution case are
weak, they cannot make out a strong case by putting
themtogether. |If one link is weak, the other

stronger |inbs of the prosecution case may nmake up
for the weaknesses but not in the case like this.
We have al ready observed in the earlier part of this
judgrment that margin of tine for the prosecution

wi t nesses who alleged to have arrived at the tine
of the incident is also very thin. In al
probability they m ght not have arrived froma

di stance of 200/ 250 feet after the alarmwas heard
"Mar Diya Mar Diya" as the incident according the
Trial Court, as observed and rightly, nust have
occurred in tw nkling of an eye. The circunstances
i ndi cated above throw a serious doubt about time of
occurrence and presence of witnesses at that tinme.
On the whol e the prosecution case does not inspire
confidence to believe that the prosecution story
must be true. Rather all facts and circunstances,
di screpancies and false inplication of one of the
accused, who is none else but the father of the
appel  ant and the observations in that regard nade
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by the Trial Court lead to the inference that
prosecution case in all probability may be false.
In view of the discussion held above, we allow

the appeal and set aside the conviction and sentence
passed agai nst the appellant. He shall be rel eased
unl ess wanted in connection with any other case.




