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ACT:

Land Acquisition Act-Structures made after s. 4 notice, on
undert aki ng by owners not to claimconpensation-Tenants, if
can chal | enge Acqui sition for Municipality, i f any
restrictions.

Bonbay Muni ci pal Boroughs Act, 1925 (Bom Act 18 of 1925)
Ss. 52, 114-Powers of Minicipality to acqui r e- \Whet her
attenpt to purchase by private treaty prerequisite.

HEADNOTE
For widening a street, the respondent-municipality requested
the State Government to acquire the lands within the "line

of the street" prescribed by the Minicipality. After the
State CGovernment issued notification under s. 4 of ‘the Land
Acqui sition Act, the owners of the lands put up tenporary
structures wupon the lands wth ‘the permission of the
Muni cipality on giving an undertaking that they ~would not
claim conpensation for those structures in the I 'and
acqui sition proceedings. The structures were let out to the
appel | ant s. Notifications were issued under s. 6 -and
conpensati on payabl e determ ned. Wen attenpts were nade to
t ake possession of the land acquired, the _tenants-
appel l ants, moved wit petitions in the H gh Court The High
Court rejected the petitions. Dismssing the appeals, this
Court,

HELD : By the compul sory acquisition for a public purpose,
subj ect to paynent of conpensation, no fundanmental rights
guaranteed under Arts. 19 and 31(2) of the Constitution were

i nfringed. The | ands wer e properly notified f or
acqui sition. The compensation payable in respect of the
| ands was determned. |If there was any grievance which the

appel lants were entitled to raise in respect of t he
conpensation determined as payable, their renmedy lay in
approaching the Courts conpetent to determine that quest-
ion. [210 D E]

For the purpose of w dening the street, the Minicipality had
the power Linder s. 114 of the Bonbay Muinici pal Boroughs Act
1925 to purchase land and under s. 52 of the Act the
Municipality could request the |local Governnment to take
action for conpulsory acquisition of the land and for
vesting the sane in the Minicipality. The power of the
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appropriate Government under s. 4 of the Land Acquisition
Act to notify land needed or likely to be needed for a
public purpose is not 'subject to the restriction, that when
the public purpose is of a nunicipality the municipality has
attenpted to purchase the land by private treaty and has
failed in that attenpt. [211 G 212 B-(]

The appellants as | essees of the structures had no right in
the land on which the structures stood. The structures
bel onged to the owners of the land. and were allowed to be
put up after the date of the notification under s. 4 of the
Land Acquisition Act was issued on the undertaking that no,
conpensation shall be claimed "in respect of the structures.
The appellants were not on the lands at the date, of the
notification under s. 4, and being tenants of the structures
they acquired, prima facie, no interest in the |ands. Even
assum ng that they had acquired, by virtue of their res-
pective tenancies, an interest-in the lands, their remedy
was to approach

208

the Land ‘Acqui sition Authorities for clainmng apportionnent
of compensation. L212 G H

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1369 to 1407
and 1564 to 1578 of 1967.

Appeal s by Certificates/ Special |eave fromthe judgnment and
order dated February 1966 of the Gujarat H gh Court, in
Special Civil Application Nos. 912, 916, 918, 920, 922, 923,
925, 929, 930, 931, 938 and 941 of 1964, and 917, 926, 927,
928, 932, 933, 934, 921, 935, 942, 924, 939 and 940 of 1964
respectively.

Vithal bhai Patel and S. S. Shukla, for the appellants (in
all the appeal s).

l. N. Shroff, for respondent No. 1 (in C. As. Nos. 1396 to
1407 of 1967).

Purshottam Tri kandas and 1. N. Shroff, for respondent No. 1
(in C.As. Nos. 1564 to 1578 of 1967).

R H. Dhebar, S. K. Dhol akia and S. P. Nayyar, for~ respon
-dents Nos. 2 and 3 in all the appeals).

The Judgnent of the Court was delivered by

Shah, J On June 6, 1941, the Minicipal Borough of Ahnedabad
prescribed a "line of the street" along an inportant
thoroughfare in the town of Ahnedabad and resolved that
steps be taken for compul sory acquisition of lands falling,
"within the line." On June 9, 1941 a notification was issued
by the Governnent of Bonbay under S. 4 of the Land
Acqui sition Act, 1894, that the lands set wout in the
Schedule "were likely to be needed for the public purpose
set out in colum 6 of the Schedul e thereto, viz., for road
wi deni ng", and that "any contracts for the disposal of any
of the said lands by sale, |ease, nortgage, assignment,
exchange or otherw se, or any outlay or inprovenents nmade
therein w thout the sanction of the Collector....... after
the date of this notification wll, wunder section 24
(seventhly) of the said Act, be disregarded by the officer
assessing conpensation for such parts of the said | ands as
may be finally acquired." The governnent of Bonbay issued a
notification under S. 6 of the Land Acquisition Act sonetime
in 1943, and also appointed the Special Land Acquisition
Oficer to take order for acquisition of the |ands.

After the publication of the notification under S. 4 of the
Land Acquisition Act, structures on the lands notified were
burnt down by rioters. The owners of the Ilands put up
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temporary structures upon the lands with the perm ssion of
the Municipal Borough giving an undertaking that they wll
not cl ai m conpensation for

209

these structures in the |land acquisition proceedings. The
structures were let out to different tenants.

Proceedi ngs for assessnent of conpensation were not ime-
diately taken in hand, but negotiations were started by the
Muni ci pal Borough with the owners of the |ands, and between
the years 1944 and 1952 sone | ands were purchased by the
Muni ci pal Borough by private treaty and the lands so
pur chased wer e withdrawmn from the notification for

acqui sition. Finding that it was not possible to persuade
the other owners to sell their lands, the Special Land
Acquisition Oficer was noved to nake his award. The

Special Land Acquisition Oficer made a commpbn award on
August 13, 1960. \When the Special Land Acquisition Oficer
attenpted to take possession of the I|ands acquired, the
tenants of the structures noved petitions under Art. 226 of
the Constitution in the High Court of Gujarat for wits
guashi ng or setting aside the notifications under ss. 4 and
6 of the Land Acquisition Act, and the awards and the
noti ces i ssued for obt ai ni ng possessi on from the
petitioners.

The High Court rejected the petitions. Against the orders
rejecting the petitions, these appeals have been filed wth
speci al | eave.

In these appeal s counsel for the appellants contended that-
(1) the notification issued by the Governnent of Bonbay, the
award made by the Special Land Acquisition Oficer, and the
pr oceedi ngs subsequent to the award were -invalid as
infringing Arts. 19 and 31(2) of the Constitution in that
the appellants were deprived of their right to property
otherwise than in accordance wth law, (2) that t he
condi tions precedent to the exercise of the power to acquire
the |lands under the Land Acquisition Act being absent, al
the proceedings including the notification under s. 4 of the
Land Acquisition Act were invalid; (3) that the rights of
the appellants in the structures occupied by themas tenants
were not affected by the award as no notices were served
upon them by the Special Land Acquisition Oficer under _s.
9(3) of the Land Acquisition Act, and they —could not  be
deprived of their right in the structures; and (4) that the
notifications under Jr Ss. 4 & 6 of the Land Acqui sition Act
were w thout jurisdiction because there was "no possible
need" of the lands by the Minicipal Corporation, ~and the
proceedi ngs were commenced not for the purpose for which
they may under the | aw be conmrenced. but for a collatera
purpose, viz., to acquire the land in future at rates pegged

down to the date on which the notification under s. 4 was
i ssued.

In our judgnment there is no substance in any of the conten-
tions raised. It may be recalled that the appellants in
t hese

210

appeal s are not the owners of the |ands acquired : they are
tenants in occupation of structures permtted to be

constructed upon the lands after the date of the
notification under s. 4 of the Land Acquisition Act, on
condition that the owners of the lands wll not claim
conpensation for those structures. |f the land owners are
not entitled to claimconpensation for the structures,
evidently the persons who occupy those structures and who
have cone to occupy the sanme after the notification, have

no interest in the lands or the conpensati on and they cannot
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hold up the acquisition proceedings by preventing the
Speci al Land Acquisition Oficer fromtaking over possession
of the I ands.

The Land Acquisition Act authorises t he appropriate
CGovernment to notify land for acquisition which is or is
likely to be needed for a public purpose : and road w dening
in a town is wundoubtedly a public pur pose. After
considering the report of the Collector under s. 5-A of the
Land Acquisition Act, the CGovernnment of Bonbay published a
notification under s. 6(1) of the Land Acquisition Act that
t he ands were needed for a public pur pose. That
decl aration was, by virtue of s. 6(3) of the Act, conclusive
evidence that the |l ands were needed for a public purpose.
By the conmpul sory acquisition for a public purpose, subject
to paynent of conpensation, no fundamental rights guaranteed
under Arts. 19 & 31(2) of the Constitution were infringed.

The lands were properly notified for acquisition. The
conpensation payable in respect of the I|ands has been
determ ned. If there is any grievance which the appellants

are entitled to raise in- respect of the conmpensation
det ermi ned as payabl e, their renedy I'ies in approaching the
courts conpetent to determine that question. The plea of
infringement of fundanental rights of the appellants is
whol |y unsubstantial and was rightly not raised before the
High Court in the wit petitions out of which these appeals
ari se.
In considering the second contention that -the conditions
precedent to the exercise of the power, to ‘acquire |I|ands
have not been fulfilled, it is necessary first to refer to
certain provisions of the Bombay Minici pal Boroughs Act 18
of 1925.
S.52 "When there is any, hindrance to the
per manent or tenporary acquisition ' by a
muni ci pality wupon paynent of any land or
building required  for the purposes of  this
Act, the Provincial ~ Governnent may, after
obtai ning possession of the same for itself
under the Land Acquisition Act, 1894, or
ot her existing law, vest such | and or building
in the nmunicipality on its paying the
conpensati on awarded, and on its repaying to
the Provincial Government all costs incurred
by the Provincial Governnment on account of the
acquisition."
211
Section 63 of the Bonbay Minicipal Boroughs Act by the first
sub-section authorises the Minicipal Borough to acquire and
hol d property both novabl e and i nmovabl e; whether within or
without its Ilimts. Section 118 authorises  the  Chief
Oficer of the nunicipality, subject to the approval of the,
municipality, to prescribe aline on each side “of  every
public street within the municipal borough and fromtine to
time to prescribe a fresh Iine in substitution of any  line
so prescribed or for any part thereof. By cl. (a) of sub-s.
(3) of s. 118, except under the, provisions of s. 143  no
person shall construct or reconstruct any portion of any
building within the regular line of the public street
wi thout the perm ssion of the Chief Oficer under s. 123.
Cl ause (b) of sub-s. (3) of s. 118 provides that when the
Chief Oficer refuses perm ssion to construct or reconstruct
any building in any area within the regular line of the
public street, such area shall with the approval of the
muni ci pality be added to the street and shall thenceforth be
deened part of the public street and shall be vested in the
muni ci pality. Cl ause (c) of sub-s. (3) of s. 118 provides
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that the anobunt of conpensation shall be determined in the
mari ner provided by s. 198 which shall be paid by the nmuni-
cipality to the owner of any |land added to a street wunder
cl. (b) of sub-s. (3). Section 114(1) of the Act provides
that it shall be lawmful for a municipality to lay out and
make new public streets to construct tunnels and ot her works
subsidiary to public streets; to w den, open, enlarge or
ot herwi se i nprove, and,to turn, divert, discontinue or stop
up any public street.

Ohn a review of these provisions it is clear that the
muni ci pal ity under the Bombay Munici pal Boroughs Act, 1925,
had the power to acquire | and needed for municipal purposes

i ncl udi ng wi deni ng, openi ng, enlarging or ot herw se
i mproving any public street or nunicipal road. The
nmunicipality laid down a line of the street: after the line

of the street was | aid down, it was open to the nunicipality
to decline permssion to construct or reconstruct any
buil ding on the'land and the | ands were to be deemed added
to the street. But-the nunicipality did permt construction
on the l'ands. The provisions of cl. (b) of s. 118(3) were
therefore not attracted. ~For the purpose of w dening the
street, the nunicipality had the power under s. 114 to
purchase the land, and under s. 52 the nmunicipality could
request the local Government to take action for conpul sory
acquisition of the |land and for vesting the sane in the
nmuni ci pality. Counsel for the appellants urged that the
power conferred wupon the nmunicipality could only be,
exerci sed when there was any "hindrance to the permanent or
tenmporary acquisition" by themunicipality of any I|and
required for the purposes of the Act, and since there is no
proof of such hindrance, all the proceedi ngs for acquisition

nust be deened void. In our judgnent, the argunent is
m sconcei ved. Section
212

52 of the Bombay Munici pal Boroughs Act, 1925, authorises
the nmunicipality to purchase property required for the
purpose of the Act by private treaty or to approach the
CGovernment for compul sory acquisition of the land for a
public purpose. Section 52 nmerely sets out alternative
nodes of acquiring property : it does not - provide that
before a Minicipal Borough may nove the Governnent to
acquire land wunder the Land Acquisition Act, the Borough
should have made attenpts to purchase the.land by private
treaty and have failed in that attenpt. In any case, the
power of the appropriate Governnment under s. 4 of the  Land
Acqui sition Act to notify land needed or likely to be needed
for a public purpose is not subject to the restriction that
when the public purpose is of the nunicipality, the
nmunicipality has attenpted to purchase the |and by private
treaty and has failed in that attenpt. The schene of the
Land Acquisition Act is that whenever the land is needed for
a public purpose or is likely to be needed for a public
pur pose, the Government may resort to the machi nery provided
under the Act for acquiring the | and. VWere the public
purpose is the purpose of a local authority and the
provi sions of the Land Acquisition Act are put in force for
acquiring land at the cost of any fund controlled or managed
by a local authority, s. 50 of the Land Acquisition Act
provides that the charges of and incidental to such
acquisition shall be defrayed from such fund. There is no
other bar statutory or otherwise to the acquisition of the
land for purposes of a nunicipality. In issuing the
notification wunder s. 4 of the Land Acquisition Act, the
appropriate GCovernment is therefore not prevented, nerely
because the nunicipality has not attenpted to acquire the
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| and by private treaty. There was, therefore, no condition
pr ecedent to the acquisition of the Iand bef ore a
notification wunder s. 4 of the Land Acquisition Act was
i ssued which was not conplied wth.

The contention that the proceeding for making of his award
by the Special Land Acquisition Oficer was invalid has al so
no substance. The appellants as | essees of the structures
had no fight in the land on which the structures stood. The
structures belonged to the owners of the land, and were
allowed to be Put up after the date of the notification
under s. 4 of the Land Acquisition Act was issued, on the
undert aki ng that no conpensation shall be clainmed in respect
of the structures. The appellants were not on the lands at
the date of the notification under s. 4, and being tenants
of the structures they acquired, prima facie, no interest in
the lands. Even assum ng that they had acquired, by virtue
of their respective tenancies, any interest in the |I|ands,
their renmedy was to approach the Land Acqui sition

aut horities for claimng apportionnent of conpensation. It
may be pointed out
213

hat this contention was not raised, before the H gh Court
and has been raised for the first tine in this Court.

The |ast argunent raised by counsel for the appellants is,
in our judgnent futile. The notification issued by the
CGovernrment of Bonbay under s. 6 of the Land Acquisition Act
was by operation of sub-s. (3) conclusive evidence that the

land was needed for a public purpose. No inquiry was
thereafter permissible that theland was not needed for a
public purpose. It is true that no steps were imrediately

taken by the Land Acquisition Oficer authorities to mnmke
awar ds of conpensation and to take possession of the |I|ands.
But the reason apparently was that the municipality was.
still trying to purchase the land by private treaty and when
it was found that it could not purchase the |ands, the Land
Acqui sition Oficer was requested to expedite the
determ nation of conpensation. W are unable to hold that
there is any evidence that the Governnent of Bonbay issued
the notification under s. 4 of the Land Acquisition Act, not
for the bona fide purpose of acquisition, ~but wth the
object of pegging down prices so that the | ands - may when
needed be obtained at those rates in future. The | and  was
within the Iline of the street and could not wthout the
sanction of the nunicipality be put to any profitable use.
If either the land owners or the tenants were aggri eved by
the delay, it was open to themto claim wits or orders
conpelling the State Governnent to conplete the ~assessnent
and paynment of conpensation. W are not hereby to be
under st ood as suggesting that after issue of ’ the
notifications under ss. 4 & 6 the appropriate Governnent
would be justified in allowing the matters to drift and to
take in hand the proceeding for assessnent of conpensation
whenever they think it proper to do. It is intended by the
schene of the Act that the notification under s. 6 of the
Land Acquisition Act nmust be followed by a proceeding for
determ nation of conpensation wthout any unr easonabl e
del ay. But on the facts of the present case, it does not
appear that there was any scope for holding that with a view
to prevent the Iland owners or the persons cl ai m ng
derivative title fromthemfromgetting the benefit of the
rise in prices, notifications under ss. 4 and 6. were issued
without any intention to take steps for acquisition of the
| ands.

The appeals fail and are dismissed with costs. One hearing,
fee in all the appeals. Separate costs will be paid by the
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appel lants to the Corporation and to the State Government.
Y. P. Appeal s di sm ssed.

214




