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JUDGVENT:
JUDGMENT
Thomas, J.

Nilgiris Bar Association (Tam | Nadu) is'in no nood to
reconcile with the easy escape made by an inposter in the
| egal profession fromthe penal clutches of law. Wthout
enrollment with any Bar Council and w thout any  academ c
qualification to practise law he manage to get entry into
the legal profession by wangling a nenbership from the
Nilgiris Bar Association, and flourished in his practice as
an advocate before all the courts including session courts
inthe district for a long wperiod of eight years. But his
hay days did not last |onger as the vigilant Bar discovered
that he was an interloper in the profession. A conplaint was
| odged with the police and after ‘investigation a charge-
sheet was laid before the Judicial Mgistrate concerned. He
then adopted a strategy to skip out of the penal tentacles
by pleading guilty to the charge and praying for nercy of
the Court. The strategy worked as the mmgistrate rel eased
hi m under Section 4 of the Probation of O fenders Act 1958
(for short ‘the Act’)

The concerned Bar Association aggrieved by the manner
in which they and the litigant public were hood-w nked by
the said person for a pretty I|ong period, approached the
Hi gh Court of Madras in revision challenging the order of
the magi strate. A single judge of the High Court, /after
about ten vyears, passed the inpugned order declining to
interfere, but made an endeavour to console the Bar by
directing the delinquent person to donate a sumof Rs.
15,000/- to the Association for buying books to ‘their
library. The accused person pronptly dispatched a bank draft
containing the anobunt to the Bar Association but they with
mat chi ng pronptness spurned down the ill-gotten noney and
rushed to this Court with the Special Leave Petition seeking
redressal of their grievances. Special |eave granted.

A few nore facts may be necessary. Respondent (TK
Mahal i ngam) approached the Nilgiris Bar Association in the
year 1978 for admitting him as a nenber therein by
representing that he was a qualified l|egal ©practitioner
having enrolled himself with the State Bar Council. Wthout
suspecting the bona fides of the application he was adnitted
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to the nmenbership of the Bar Association

He started his practice at the new station and built up
a good clientele and involved hinself in all the activities
of the Association. He contested for the post of Secretary
and won it. In this way, he continued till 1985. But by then
some nmenbers of the Bar who developed suspicion of his
credential made secret inquiries and discovered that he was
i mposturing as an advocate and his credentials were bogus.
So they brought it to the notice of the Bar Associati on who,
in an emergent neeting, decided to |aunch prosecution
agai nst him Respondent, sensing the devel opnents agai nst
hi m ducked out of the scene. A conplaint was filed with the
| ocal police for offences of false personation and cheating
etc. The police, after investigation, charge-sheeted the
case of for offences _under Sections 419 and 420 of the
I ndi an Penal Code.

Learned single Judge of +the Court, while disposing of
the revision, expressed appreciation for the stand adopted
by the Bar and praised their alacrity and perseverance for
restoring the reputation of ~that Bar "by cleansing itself
fromthe dupe practised by the respondent." However, | earned
single judge advised the Bar to forget the past and
conveyed his viewthat if such an act of magnaninmty was
shown, then "the revered nobility of the |egal profession
will certainly be/'enhanced". After administering the said
advi se | earned single judge nade the follow ng observations:

"Whil e appreciating the stand takne

by the Nilgiris Bar Association,

"to mai nt ai n purity i'n t he

procession,’ | amsatisfied, that

this is an apt case where the

petitioner has been rightly given

an opportunity to reform hinself

and that such process of reform has

commenced is evident from the

conduct of the second respondent,

who has expressed his repentance in

witing before this Court, apart

fromoffering to the N lgiris Bar

Associ ation, a decent sum of noney

as a conpensation for the harm he

had caused, by his unbecom ng

conduct in the past."

We find considerable force in the submssion of the
appel l ant Bar Association that if they had conveniently
forgotten the conduct of the respondent after receiving sone
pittance from a bogus practitioner the revered nobility of
the Il egal profession would not have enhanced, instead it
woul d only have further tarnished their imge and lowered
themfurther in the estimtion of the public. W cannot,
therefore, persuade ourselves to approve the advise tendered
by the |l earned single judge to the appellant-Bar Associ ation
and to ignore the serious inpairnent inflicted by the
respondent who cheated the seats of justice as well as the
litigant public continuously for a long period of eight
years.

Learned single judge seemed to have been persuaded by
two subsequent devel oprents as for the respondent. One is
that the respondent joined a course of |aw education |ater
and passed a | aw a degree in year 1988 and got hinself as an
advocate in the Karnataka State Bar Council. Second is that
respondent expressed repentance over his conduct and has
si nce been conducting properly.

Appel | ant  di sput ed the above two prem ses, and
according to themeven the |aw degree which respondent
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claims to have obtained later is shrouded in doubtfu
authenticity as the same was managed froman institution
which "issues | aw degrees without attendance in violation of
the Bar Council of India Rules (para iv) regarding |ega
education." Appellant further submitted that respondent was
subsequently involved in a crimnal case for assaulting an
advocate in open court. O course, these two allegations
have been repudi ated by the respondent. Even otherw se we do
not think it necessary to go into the correctness of the
claimof the respondent regardi ng the subsequent conduct nor
the stand adopted by the appellant-Bar Association on it.
They are not germane for consideration on the question
whet her respondent shoul'd have been allowed to enjoy the
benefits of the aneliorative reliefs provided in that Act.

Section 4 of the “Act enmpowers of the Court to rel ease
the convicted person on his entering into a bond when the
person is found quilty ~of having comitted an offence not
puni shabl e death or inprisonnent for |ife. But the provision
is saddled with certain conditions for invoking the reliefs
t hereunder. Sub-section (1) of Section 4 reads thus:

"When any person is found guilty of

having committed -an offence not

puni shabl e wi t'h deat h or

i mprisonnent for life and the Court

by which the person is found guilty

is one opinion that, having regard

to the circunstances of the case

i ncludi ng the nature of the offence

and the character of the offender

it is expedient to release himon

probation of good conduct, then

not wi t hst andi ng anything contained

in any other law for the tinme being

in force, the court may, instead of

sentencing him at once to any

puni shrent, direct that he be

rel eased on his entering into a

bond, with or without sureties, to

appear and receive sentence when

call ed upon during such period not

exceedi ng three years, as the court

may direct, and in the meantinme to

keep the peace and be of good

behavi our. "

By the words so couched in the sub-section Parlianent
has taken care to enphasize that before the relief
(envisaged in the provision) is granted court nust take into
account the circunstances of the case, anmobng (which "the
nature of the offence and the character of the of fender"
nmust have overriding considerations. After best owi ng
judicial consideration on those factors, the court “nust form
an opinion as to whether it would be appropriate in that
case to release the particular accused therein as envisaged
in the sub-section. This Court has observed tinme and again
through decisions that the benefits nentioned in Sections 3
and 4 are subject to the Ilimtations laid down in those
provisos and that the word "may’ in Sections 4 of the Act is
not be wunderstood as ‘nust’ in Section 4 of the Act is not
be understood as ‘must’ in Section 4 of the Act is not be
understood as ‘must." Ranmji M ssar vs. State of Bihar: AR
1963 SC 1088; Rattan Lal vs. State of Punjab; 1964 (7) SCR
676 Isher Das vs. State of Punjab : AIR 1972 SC 1295; Ram
Par kash vs. State of Hi machal Pradesh: AR 1973 SC 780.

When considering the nature of the offence the court
must have a realistic viewon the gravity of the offence,
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the inpact which the offence could have had on the victins
and whet her considerations of deterrence can be overl ooked
etc. No fixed yard-stick can be laid dowmm to neasure the
nature of the offence for affording or denying the relies
envisaged in Section 4 of the Act. However, as the court is
enjoined to take into consideration the character of the
offender it 1is well to renenber that character is not the
abstract opinion in which the offender is held by others.
The word *“"character" si not defined in the Act. Hence, it
must be given the ordinary neaning. According to Wbster’s
New International Di ctionary "character" nmeans "an
attribute, or quality especially a trait or characteristics
whi ch serves as an index to the wessential or intrinsic
nature of a person". |In Black’s Law Dictionary "character"
is defined as "the aggregate of the noral qualities which
bel ong to and distingui sh-an individual person; the genera
result of the one’'s di sti-ngui shed attributes". The
cel ebrated | exi cographer has at  the same tine pointed out
the follow ng aspects al so about the subject:

"Al t'hough character and reputation

are often used synonynously, the

terms are di sti ngui shabl e.

‘Character’s is what a man is,

‘reputation’ is what he is supposed

to be in what people say he s,

‘Character’ depends on attributes

possessed and ‘reputation’ on

attributes which others believe one

to possess. The forner signifies

reality and the latter nerely what

is accepted to he reality at

present."”

Character of the offender in thi's case reflects in the
nodality in which he was inveigling in a noble profession
dupi ng everybody concerned. I'n _such a view of the matter the
two courts could not have fornmed an-opinion in favour of the
character of the respondent. It i's apposite to observe here
that | earned single judge did not nention anything about the
character of the respondent qua the accusations’ found
agai nst him

Wil e advertising to the nature of the offence we bear
in mnd the necessity to weed out inposters in - the
profession which require special Ilearning and training
particularly at a tinme when such inposters are proliferating
in the society. Any leniency showmm to such wiles “would
certainly tend to sprout up weeds at nmeaning scales. The
case of the respondent is not one of single |apse or even
mul tiple delinquencies confined to a few days. The  |long
peri od of 8 vyears during which the noun-te-bank had
successfully indulged in interloping as a qualified and
| earned counsel woul d have considerably eroded public
confidence in the probity of the | egal pr of essi on
particularly in that area and besmirched the reputation of
that Bar as the public mght be |ooking upon every other
menber of the profession wth suspectful eyes. The tria
nagi strate and the learned single judge, who found a
repenting mnd in the respondent, have failed to notice that
repentance had dawned on him even if that also was not a
pretension, only when he reached a cul-de-sac. Wen he was
masquer adi ng hi nsel f every day in sartorial costunes
prescribed only for accredited menbers of the Ilega
profession it did not occur to himeven once during the |ong
period of eight years to think of repentance. On the
contrary, he was flourishing at |large and had even becone
the Secretary of the Bar Association. |If the vigilant Bar
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has not discovered the trickery, perhaps he would still have
persisted in his art of cheating. For all these reasons we
are of the definite opinion that the crimes comitted by him
shoul d have been dealt with deterrently and the aneliorative
reliefs envisaged in Section 4 of the Act should been kept
at bay.

We, therefore set aside that part of the inpugned
judgrments by which respondent was rel eased under Section 4
of the Act. For deternmining the nmeasure of sentence to be
passed on himwe are not against taking into account those
factors which the learned single judge has found as
mtigating grounds. Added to themis the long interval of
time between the date of his conviction by the trial court
and now. For all these, inprisonment for six nonths and a
fine would be sufficient to neet the ends of justice in this
case.

W, therefore sentence ~him to undergo ri gorous
i mprisonnent for~ six nonths under each count (Section 419
and 420 |I'PC) and to pay a fine Rs. 5,000/- each (tota
Rupees ten ~thousand). In default of paynment of which he
shal | undergo —a further _period of inprisonnent for three
nonths. The fie, if collected, shall be added to the fund of
the Legal Service Board in the State of Tanm| Nadu.

We direct the trial Magistrate (Judicial First C ass
Magi strate, Udhagmandalanm) to take necessary steps to put
the respondent in jail for undergoing the sentence inposed
on him Appeal is allowed accordingly:




